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PREFACE. 



All the editions of Bacon's works contain a small 
collection of Latin sentences selected from the Mimi 
of Publins Syms, nnder the title of Omamenta Rar 
tionaUa; foUowed hj a larger collection of English 
sentences selected from Bacon's own writings. These 
are printed as two separate pieces, with titles which 
seem to imply that the selection was made by Bacon 
himself. But this is wrong. The histoiy of them 
is shortly this. Dr. Tenison fonnd in three several 
lists of Bacon's unpublished papers the title Omamenr 
ta Rationalia. He remembered also to have seen in 
the possession of Dr. Rawlej's son a collection made 
bj Bacon ander that title. Bat no part of it was to 
be foand among the manascripts transmitted to him, 
and he retained only a general remembrance of its 
qualitj, namely that " it consisted of divers short say- 
ings, apdy and smartly expressed, and containing in 
them mach of good sense in a little room ; " and that 
^^it was gathered partly out of his own störe and 
partly fix)m the ancients."^ Considering himself to 
blame however fbr not having preserved it, " he held 
himself obliged, in some sort, and as he was able, to 
snpply the defect ; " and accordingly made a collection 
1 Baconiana, pp. 89. 94. 
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on the same plan, and printed it in the Bacaniana 
with the following title: 

" Omamenta Ratumalia. A supply (by the Pub- 
lisher) of certain weighty and elegant Senteneea^ some 
made, others coUected, 6y tlie Lord Bacon; and by him 
put linder the above said Title ; and at present not to 
be found." 

The " supply " consists of, Ist, " a collection of sen- 
tences out of the Mimi of Publius ; englished by the 
publisher;" 2nd, "a collection of sentences out of 
some of the writings of the Lord Bacon." 

Whatever be the vaJue of these coUections, they 
have clearly no right to appear among the works of 
Bacon, — least of all under a title which ascribes them 
to Bacon himself, — inasmuch as the selection was 
avowedly and entirely the work of Dr. Tenison. But 
there is a MS. in the British Museum written in Bar 
con's own band, and entitled Promm of Formulariea 
and Megancies^ which (though made in bis early life 
for bis own use and not intended for preservation in 
that shape) contains many things which might have 
formed part of such a collection as Tenison describes ; 
and the place of the lost Omamenta Rationalia will 
perhaps be most properly supplied by an account 
of it. 

A date at the top of the first page shows that it was 
begun on the 5th of December 1594, — the commence- 
ment of the Christmas vacation. It consists of single 
sentences, set down one after the other without any 
marks between or any notes of reference or explana- 
tion. This collection (which fills more than forty 4to 
pages) is of the most miscellaneous character, and 
seems by various marks in the MS. to have been 
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afterwardi» dige^ited iuto other collections whicli ap© 
lost* 

The fii^t few pages are filled chiefly^ though not 
exciiüsively, with frjrms of expressinn applicable to sucli 
mattors an a man might have occasion to touch in con- 
vcr^jÄtion, — iif^itly tu med sentence« describing personal 
eharaclers or t|uaUtie^, — fbrtiis of compliment, appli- 
nation, excuse, repartee» &c, These are apparently of 
his own invention, and may Irnve been suggested by 
hb own exp^rience and occasions, But intersper^^ 
among them are apophthegms, proverl^, verses out 
of the Bible^ and Hnes out of thc Latin poets j all get 
tlowrn witlioul; anj ortler or apparent connexion of sub- 
jcet ; as if he had beon tryin^ to remember as niany 
notable jjln*ui*e5 as he could out of bis various reading 
and Observation, and setting them down jost as they 
Ijappened to present theniselves, 

As wo advance, tbe coUection becoraes less miscellar- 
neous; as if his memory had been ranging within a 
^maller clrcnmference. In one place, fbr instance^ wo 
lind R Cluster of quotations fi'om the Bible, foUowing 
öoe an other with a regidarity whieh may be best ex- 
plahied hy anpposing that he had just been read in g the 
P<%alm.s, ProTerbsj and Ecclesiastes, and then the Gop- 
pels and Epistles or (perhaps some commentarj upon 
them)^ rep^ilarlj through. The quotations are in Lat- 
in* and mo9t of them agree exactly with the Vulgaie, 
but not all ; the difFerences however are not more 
tlian might perhaps have been expected, jf he quoted 
from memor\% 

Pasgiög this Scripttire series^ we come again into a 
colleetion of very iniscellaneou^ character. Proverbs, 
Prench, Spanish, Itatian, and Englbh^ — sentences out 
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of Erasmus's Axlagia, — :- verses from the Epistles, 
Gospels, Psalms, Proverbs of Solomon, — lines from 
Seneca, Horace, Virgil, Ovid, — succeed each other 
according to some law which, in the absence of all 
notes or other indications to miark the connexion be- 
tween the several entries, the particular application of 
each, or the change from one subject to another, there 
is no hope of discovering ; though in some places sev- 
eral occur together, which may be perceived by those 
who remember the struggling fortune and nncertain 
prospects of the writer in those years, together with 
the great design which he was meditating, to be con- 
nected by a common sentiment. 

Here for instance is a clnster of passages taken indis- 
criminately from several poets, but all pointing to the 
same subject; which may be described generally as 
notes of encouragement to those who undertake enter- 
prises that seem too great for their powers : 

Est quddam prodire tenus, si non datur ultra.^ 

Quem si non tenuit, magnis tamen excidit ausis.^ 

Conamur tenues grandia.* 

Tentantem majora fere praßsentibus sequum.^ 

Da facilem cursum, atque audacibus annue coeptis.^ 

Neptunus ventis implevit vela secundis.® 

Crescent illae, crescetis amores J 

Et quae nunc ratio est impetus ante ftiit.® 

Aspice venture laetentur ut omnia saeclo.® 

1 Hör. Epist. I. i. 32. 2 Qv. Met ü. 828. 

« Hör. Od. I. vi. 9. * Hör. Epist I. xvü. 24. 

ß Virg. Georg. I. 40. « Virg. iEn. vü. 28. 

f Virg. Ec. X. 60. « Ov. Rem. Amor. 10. 
» Virg. Ec iv. 52. 
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Nor is it less easy, when we consider Bacon's posi- 
tion with regard to the reigning philosophy taught at 
the universities, to divine Ae connexion between the 
eight entries which follow : 

In academiis discunt credere. 

Vos adoratis quod nescitis. 

So give authors their due, as yoa giye time his due, 

which is to discover tnith. 
Vos Graeci semper pueri. 
Non canimns surdis : respondent onmia sylvaB« 
Populus vult decipi. 
Scientiam loqaimtir inter perfectos. 
Et justificata est sapientia a filiis suis. 

Presently after we find the following Cluster, which 
seem to bear upon the same subject : 

Vitae me redde priori.^ 

I had rather know than be known.^ 

Orpheus in sylvis,. inter delphinas Arion.^ 

Inopem me copia fecit.* 

An instrument in tuning. 

A youth set will never be higher. 

The nine following entries, which also stand to- 
gether, need no antiquarian interpreter to make their 
meaning intelligible: 

VaB vobis jurisperiti. 

1 Hör. Epüt 1. 7. 96. 

3 ^Is enim ego sum qui malim scire quam nosci, discere quam docere.'* 
— Gfketakkul'i Arehmedei Promotut ; quoted in Mr. Ellis's preface to Hit- 
toria Demi et Raru 

» Ec viii. 66. * Ov. Met iii. 466. 
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Nec me verbosas leges ediscere, nee me 

Ingrato voces prostituisse foro.^ 
Fixit leges pretio atque refixit. 

Nec ferrea jura 
Insanumque forum et populi tabularia vidit.* 
Miscueruntque novercae non innoxia verba,* 
Jurisconsulti domus, oraculum civitatis : 

now as ambiguous as oracles. 

Hie clamosi rabiosa fori 
Jurgia vendens improbus, iras 
Et verba locat/ 

Presently we come to a series of English proverbs, 
all set down together, — remembrances probably or 
extracts out of some collection which he had been 
reading ; and immediately after these, to a number of 
Latin proverbs, all taken apparently from some collec- 
tion of the Adagia of Erasmus, in which the proverbs 
were arranged under heads, and the heads arranged 
alphabetically. For they are set down throughout in 
the order in which they would present themselves in 
such a volume, with no more exceptions than might 
naturally in such a case occur by accident. 

1 Ov. Amor. I. xv. 5. « Viig. Georg, ii. 602. 

* This \B a good instance of a mode of qaotation not uncommon in Ba- 
con, where an alteration is intentionally introduced for the sake of keeping 
80 mach as is to the parpose, and leaving out what is not so. Virgil*B 
wordjs (Georg, ü. 128,) are : 

Pocula n quando mobwb infecere ttoverccßj 
Miscueruntque herbas et non innoxia verha. 

Applied to the lawyers, the word herbat would have had no meaning. 
Noverca is substituted merely to complete the line. 
* Seneca, Herc. Für. 
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Having gone througli this voIume (for the last ex- 
et ts iiäthia a few pages of tlie t'nd) he retiirns U* 

EWKlem pmverbs ; of wliich there fullow a great nmu- 
ar, at ürst chiefly Itatiati, theo entirely S^janish, and 
stly Etjglisli agiOTK 

After Um he i-ettiiHi* a^in to tiis Eraümuji, comiiieno 
ög as befi>re near the beginning and proceediag regu- 
rly Uj the t*nd, with otily two or thi^eu deriadtms rroiii 
Eie alphai>etical order. The diöerenee is, that in the 
inner collectian he i*elected notlaiiig but proverbs and 
pntences, whenjas in this he selects phi^ase^ «nly* The 
Blies b interrapted once or twice by a note or queiy 
bis own, rclating to something which had occurred 
tu hlni perliaps during bis watk ; m ihr histance that 
^'*w(ld thyme oii the grouncl hath a scent hkc a cypross 
best.'* *^ Where hart^ cast their homs ; *' " Ftjw dead 
birds fuund j " '•^ Salt to water, whence it CAtnc ; " and 
^the llke« 

Next we havc anotlier collection of proverbs like the 
brmer, one or two French^ several ItaHaa, more Span- 
eh« mo5t English, After which he returns lor tlie 
birtl üme to Enismus, proceeding aa beibre» bufc now 
in selccting sentcneesi, 

Having as befbre i't>me to the end of the volame, he 
now it seenis take^ up the ^neid aod reads it through ; 
c»r there folh>w sixteen iir seventeen liaes, or fragments 
hne^, fdl taken from the jEneid and all set down in 
be onler in wJndi they come in the poem j the last 
Bing tlie 833rd line of the 12th book, Tlten fome 
Bverai line^ frora (>\rid ; thon a few from VirgiFs 
dogues and Georgics ; then a good many from the 
atircjj, Epistk-s, and Art P<xnie of Horace ; tlien 
tiother sek*ction from the JEneid ; and lastly a good 
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«nuiT Awn Orid^s Heroides, and a few firom the lirt 
«nd :2iid books of bis Amores; and so the Promus 

CtVKJudeS. 

I have been thus particular in deseribing it, becanse 
it is chieily interesting as an illustration of Bacon's 
manner of working. There is not much in it of bis 
own. The collection is ftom books which were then in 
every scholar's hands, and the selected passages, standing 
as they do without any comment to show what he found 
in them or how he meant to appi j them, have no pecu- 
liar value. That they were set down not as he read, 
but from memory afterwards, I infer from the fact that 
many of the quotations are slightly inaccurate. And 
because so many out of the same volume come together, 
and in order, I conclude that he was in the habit of 
sitting down from time to time, reviewing in memory 
the book he had last read, and jotting down those pas- 
sages which for some reason or other he wished to fix 
in bis mind. This would in all cases be a good exer- 
cise for the memory, and in some cases (as in the long 
Kst of classical phrases out of Erasmus, hardly any of 
which he ever madc use of in bis own writings) it may 
Imiw Ihxmi practised for that alone. But there is some- 
«hJiiiT in his selection of sentences and verses out of the 
;\Hi>ftt whioh soems to require another explanation ; for 
^5 'x vtitKoiilt wmetimes to understand why those partic- 
i.'iiv luu'* shouKl have been taken and so many others 
ii'^.svx'^itlv of iHjual note passed by. My conjecturo is, 
tK4i ifcK\it v»f those selected expressions were connected 
»4 ^uv »msikI» bv some association more or less fancifiil, 
%i;!^ .viuiJii tmins of thought ; and stood as mottoes 
x^: x» '4K'«ik> to little chapters of meditation. My 
•v***«*j^ Hill U» oasily understood by any one who will 
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observe carefiilly the manner in which siniilar passages 
are introduced by the way, or specially commented 
upon, in his works. If for instance we liad met in 
some collection like this with Homer's line, 

Xcupcre KripvKt^^ ^tJb^ uyyeAjnL tjSk Kai uvöpCiv, 

we might well have wondered what he saw in it to 
make him select it for s|)ecial distinction. But ob- 
serve how it is introduced in the opening of the 4th 
book of the De Augmenüs Scientiarum^ and the value 
of it is explained. So again if we met in a similar 
collection with the twenty-four proverbs which are se- 
lected for exposition in the 8th book of the De Aug- 
mentis, standing by themselves without comment, we 
might wonder at the selection ; but when we read the 
explanations which are there annexed, we see how 
much meaning in his mind they carried with them. 
Some further light may perhaps be thrown on this 
point by an Observation, or the hint of an Observation, 
which I find in a sheet of memoranda in his hand-writ- 
ing (Harl. MSS. 7017. fo. 107.) which seems to have 
been preserved in the same bündle with the " Promus." 
It is a thought jotted down in evident haste, and in 
circumstances apparently very inconvenient for callig- 
raphy, — with a bad pen or bad ink, or in tlie dark, 
or perhaps in a carriage, — and Stands thus, literatim. 

" Mot. of the mynd explicate in woords implicate in 
thowghts. I judg. best implicate in thowg. or j)ticul. 
or mark, bycause of swiftnes collocat. and differe. and 
to make woords sequac." 

By which I understand him to mean, that he found 
the slow and imperfect process of expounding ideas in 
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words to iiiipede too rauch the free motions of the 
mind ; and tbat he judcred it a better practice to keep 
the pure mental conception involved in tlie thought, or 
represented by some particular image or simple mark ; 
because by that means the mental process of compari- 
son and distinction could be carried on more swiftly, 
and a habit ac(iuired of " making words sequacious ; " 
that is t)f teaching words to foUow ideas, instead of 
making ideas wait lipon words. I am not aware that 
he ever recorded this as bis final judgment upon the 
point, but it may scrve to explain bis own practice at 
this time of embodying bis thoughts in brief sentences, 
picturesqiie iniages, or mcmorable expressions ; such as 
miglit serve to represcnt and recall the entire idea 
whicli renmined in puris yiaturqlibus in bis mind. 

From what I have said, it will be readily understood 
that this Pronius, which is of considerable length, is 
not worth printing in extenso. But my account of it 
may be thought too hicomplete without some extracts 
by way of si)ecimen. For this purpose I shall seloct 
such entries as have most substantial valuc, independent 
of that Baconian common t which no editor can now 
supply ; and I shall arrange them as well as I can un- 
dtT separate lieads according to their character. 



EXTRACTS 



FROH THE 



PROMÜS OF FORMULARIES AND ELEGANCIES. 



It is a fact worth knowing, — for it may serve as a 
caution and encouragement both, and it is one of tbose 
which the revercnce of posterity is too apt to overlook 
or keep out of sight, — tbat tbe various accomplisb- 
mentä for which Bacon was distinguished among the 
men of bis time, were not given to hiin ready-made. 
It may be gatbered from tbis manuscript tbat tbe se- 
cret of bis proficiency was simply tbat, in tbe sniallest 
matters no less than in tbe greatest, be took a great deal 
of pains. Everybody prepares bimself beforeliand for 
great occasions. Bacon seems to have thought it no 
loss of time to prepare for small ones too, and to have 
tbose topics concerning which he was Hkcly to have to 
express bimself in conversation ready at band and re- 
duced into " forms " convenient for use. Even if no 
occasion sbould occur for iising them, the practice would 
still serve for an exercise in the art of expression. 

Here for instance are some forms for describing per- 
sonal characters or qualities : 
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1. No wise Speech, though easy and voluble. 

2. Notwithstanding his dialogues (of one that giveth 

life to his speech by way of question). 

3. He can teil a tale well (of those courtly gifts of 

speech which are better in describing than in 
considering). 

4. A good comediante (of one that hath good grace in 

his speech). 

5. Cunning in the humours of persons, but not in the 

conditions of actions. 

6. He had rather havc his will than his wish. 

7. A brain cut with fascets. 

8. More ingenious than natural. 

9. He keeps his ground : — of one that speaketh cei> 

tainly and pertinently. 

10. He lighteth well ; — of one that concludeth his 

speech weil, 

11. Of Speeches digressive : This goeth not to the end 

of the matter : — from the lawyers.^ 

12. Per otium : — to anything impertinent. 

13. Speech that hangeth not together nor is concludent : 

Raw silk ; sand. 

14. Speech of good and various weight but not nearlv 

applied : — A great vessel that cannot come near 
land. 

15. Of one that rippeth things up deeply : He shooteth 

too high a compass to shoot near. 

16. Ingenuous honesty and yet with Opposition and 

strength. 

* Tht Ufit IKtw fonns are not from the Promus, but from a separate 
«( Am\\MX chancter, fe. lOT. The next four are from another, fo. 109. 
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Here again is a set of plirases adapted to occasions 
of compliment, of excuse, of application, of acknowl- 
edgment, of introduction, of conclusion, &c., belonging 
to the same class with \)\q formulcB minores oratwnü^ of 
which he explains the nature and use in the 4th book 
of the De Augmetüis under the head of Rhetoric : 

1. The matter though it be new, (if that be new 

which hath been practised in like case, though 
not in this particular). 

2. I leave the reasons to the party's relation and the 

consideration of them to your wisdom. 

3. Wishing you all, &c., and myself occasion to do 

you Service. 

4. I shall be glad to understand your news, but none 

rather than some overture w herein I may do 
you Service. 

5. Ceremonies and green rushes are for strangers. 

6. Small matters need solicitation ; great are reniem- 

bered of themselves. 

7. The matter goeth so slowly forward that I have 

almost forgot it myself, so as I marvel not if 
my friends forget. 

8. I shall be content my course intended for service 

leave me in liberty. 

9. It is in vain to forbear to renew that grief by 

Speech, which the want of so great a comfort 
must needs renew. 

10. As I did not seek to win your thanks, so your 

courteous acceptation deserveth mine. 

11. I desire no secret news, but the truth of common 

news. 



so 



■^^ toi] nie^ bat \x^ , 
nitid or me your ] 



4. 



II 



nertle IS ßlled with 
lim* 



^«ii«terthe head of 
hy his expe- 



. 1 rrn wlien yoii irill ; 
-r, I Wgiii to soy. 
u^r pulchra. 

: it wns to follow you* 

^I not iinil you tliero* 

^ m]^* — Tlmt wliidi I 

^ — Y*»u gniiife l«iss 

_^-^Tüu may warmnt 

^^^1 yoö Tuay comment 

l^^lt vnü be to fight 

llmse will Berye for 
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IL 

In wise sentences and maxims of all kinds the colleo 
tion, as might be expected, is rieh. But very many of 
them are now hacknied, and niany others are seen to 
greater advantage in difterent parts of Bacon's works, 
where they are accompanied with his comments or 
shewn in their application. The general character of 
them will be sufficiently understood from the following 
sainples, which are taken almost at random : 

1. Suavissinia vita indies meliorem fieri : 

2. Stiiy a little, that we may make an end the sooner. 

3. L' astrologia e vera, ma V astrologico non vi truova. 

4. If the bone be not tnie set, it will never be well 
* tili it be broken. 

5. All is not in years, somewhat is in hours well spent. 

6. Detractor portat diabolum in linguä. 

7. Velle suum cuiquc est, nee voto vivitur uno. 

8. Black will take no other hue. 

9. Qui in parvis non distingiiit in magnis labitur. 

10. Everything is subtle tili it be conceived. 

11. That which is forced is not forcible. 

12. Quod longe jactum est levitcr ferit. 

13. Nee nihil neque omnia sunt qua) dicuntur. 

14. Super mirari eoeperunt philosophari. 

15. Prudens eelat seien tiam, stultus proclamat stulti- 

tiam. 

16. Non reeipit stultus verba prudentiaB nisi ea dixeris 

quae sunt in eorde ejus.^ 

1 A sentence frequently qaoted by Bacon. It is tho Vulgate vcrsion of 
Proverbs xviii. 2., which is rendered differently in the English trant»latioii, 
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IT, Melier claudus in via quam Cursor extra viam. 
IS. The glory of God is to conceal a thing, and the 

glory of a man is to find out a thing. 
liK Facile est ut quis Augustinum vincat, viderit utrum 

veritate an clamore. 

20. Ilinc errores multiplices, quod de partibus vit« 

singuli deliberant, de summa nemo. 

21. Optimi consiliarii mortui. 

22. Ödere reges dicta quas dici jubent. 

23. I contemn few men, but most things. 

24. Variam dant otia mcntem. 

25. Non possumus aliquid contra veritatem sed pro 

veritate. 

26. Qui bene nugatur ad mensam saB{)e vocatur. 

27. A man 's customs are the moulds where his fortune 

is cast. 

28. Ile that rcsolves in haste repents at leisure. 

29. You would be over the Stile before you come at it. 

30. I never likcd proceeding upon artides before books, 

nor betrotliings before marriages. 

31. Nothing is iinpossible to a williiig heart. 

32. Better be envied than pitied. 

33. Better sit still than rise and fall. 

34. Always let losers have their words. 

35. Hc goes far that never turneth. 
3(5. Suiim cuique pulchrum. 

37. Quin supra nos nihil ad nos. 

38. In niagnis et voluisse sat est. 

viz. : " A fool hath no delight in undcrstanding hni that his heart may dis- 
Cover itttlf; " the lueaning of which I do not understand. 
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39. Et post malam segctem sercndum est. 

40. Bonae leges ex malis moribus. 

41. Nil tarn bonum est quin male narrando possit dej)- 

ravarier. 

42. Totum est majus sua parte (against factions and 

private profit). 

43. Turpe proco ancillam soUicitare, est autem virtutis 

ancilla laus. 

III. 

Of the sentences taken from the Bible and from tlie 
Adagia of Erasmus, I need not give any specimens ; 
for I can throw no light on the principle whicli giiided ■ 
Bacon in selecting tliem, and if I were to attempt to 
make another selection from bis I sbould only be add- 
ing a few morc sentences of the same kind as thosc just 
given ; several of which do in fact come from Erasmus 
and some from the Bible. 

IV. 

The proverbs may all or nearly all be found in our 
common coUections ; and the best of them are of 
course in everybody's moutli. The following, which 
are among the least familiär to modern ears, may serve 
for a sample. 

1. De nouveau tout est beau. 
De Saison tout est bon. 

2. A long winter maketh a füll ear. 

3. While the leg warmeth the boot harmeth. 

4. Be the day never so long 

At last it ringeth to evensong. 

5. Seidom cometh the better. 
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6. He that will seil lawn before he can fold it 
Shall repeiit him before he have sold it. 

7. A beck is as good as a Dieu vous garde. 

8. Wheii bale is heckst boot is next. 

9. He that never clomb never feil. 

10. Itch and ease can no man please. 

11. All this wind shakes no com. 

12. Timely crooks the tree 
That will a good camock be. 

13. Better is the last smile than the first laughter. 

14. The cat knows whose lips she licks. 

15. As good never a whit as never the better. 

16. The packs may bc set right by the way. 

17. It is the cat's nature and the wench's fault. 

18. Good watch chooseth ill adventure. 

19. Early rising hasteneth not the inorning. 

20. Let them that be a-cold blow at the coal. 

21. I have seen as far come as nigh. 

22. Teil your cards and teil me what you have won. 

23. When thrift is in the field he is in the town. 

24. That he >vins in the hundred he loses in the shire. 

25. To do more than the priest spake of on Sunday. 

26. Use makcth mastery. 

27. Love me littlo, love me long. 

28. Time trieth troth. 

29. Make not two soitows of one. 

30. There is no good accord 

Wherc every one would be a lord. 

31. That the eye seeth not, the heart nieth not. 
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32. Hl putting a sword in a madman's liand. 

33. Quien nesciamente pecca nesciamente va al Infcrni. 

V. 

I cannot find anything in the lincs selected from 
VirgiU Horace, or Ovid, that should make it worth 
while to print them liere. Those from Virgil may 
have been used with excellent efFect for rhetorical pur- 
poses, but it would depend upon the occasion and nian- 
ner in which they were introduced. Most of those 
from Horace are so ftill of sense in the Observation and 
felicity in the expression that tliey would be well worth 
printing as they stand, only that everjbody knows 
them. And the same remark applies, tliougli in a less 
degree, to those from Ovid : for Ovid was a fine ob- 
server and a great master of neat and pointed expres- 
sion. His Ars amandi sparkies witli observations and 
precepts which the best didactic writers on the wor- 
thiest subjects have scarcely surpasse<l. The foll^^wing 
extracts, nicely picked out of that most unwortliy y»(>em, 
stand together in the Promus ; and contain the seeds 
of lialf a treatise on the art of persuasion, wliether in 
speech or writing : 

Sed lateant vires, nee sis in fronte disertus. 
Sit tibi credibilis sermo consuetaque lingua 
.... praesens ut videare loqui.^ 

nie referre aliter saepe solebat idem. 
Nee vultu destrue verba tuo. 

1 The Omission of the words "Blanda tarnen,** which complete the line 
in the original, indicatcs the principle of selecUon. From the precepts 
given hy 0\id for the particular art of Love, or rather of Love-making, 
Bacon takes so mnch only as relates to art in general. 



28 FORMULARIES AND ELEGANCIES. 

Nec sua vesanus scripta poeta legat. 
Ars casum simulet. 

Quid cum legitimä fraudatur litera voce, 
Bl<Tsaque fit jusso lingua coacta sono ? 

And these will probably be thought enough by way of 
specimen. 

VI. 

There is one other class of memoranda in this Pro- 
mus whicli I have not yet mentioned, and they are 
the more notable because they have been transferred 
with additions and a formal title to a separate sheet 
(fo. 126.), as if he had intended to proceed vnth the 
collection. This fragment I have thought worth print- 
ing in extenso ; not only as a curious Illustration of the 
attention wliich Bacon bestowed upon the details and 
smaller graces of his art, but also because it may possi- 
bly throw some light on the history of the English lan- 
guage. It is headed Anahgia Ocesari8 (a title by the 
way, of which, comparing it with the supposcd char- 
acter of Cajsar's lost book de Anahgia^ as explained in 
the De Augmentis^ Hb. y\. c. 1. I do not see the fitness) 
and docqueted by Bacon himself Verha interjectiva ; 
8ive ad grä sparsä. It is fairly written in Bacon's own 
band, in three parallel columns. But this I think was 
only to save paper ; for the articles which happen to lie 
ovcr against each other do not appear to be connected 
in any way ; and therefore I have not thought it neces- 
sary to preservc that form in the printing. In other 
respects I have copied it literatim. Those who are 
curious as to the pcriods when particular forms of ex- 
pression came into use or wore out, may perhaps derive 
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some iiseful hints from it. But to entcr into any specu- 
lations of that kind here would be to go beyond my 
province as editor. 



ANALOGIA C^SARIS. 

VERB. ET CLAUSULA AD EXERCITATIONEM ACCENTU3 ET 
AD GRATIAM SPARSAM ET AD SUITATEM. 

Say that ; (for admitt that) 

Pera venture can yow ; Sp. (what can you). 

So much there is. fr. (neverthelesse). 

See then how. Sp. (much lasse). 

Yf yow be at leasure | fumyshed &c. as phappes yow 

are (instead of are not). 
For tlie rest (a transition concluding). 
The rather byeause (contynuing another's speach). 
To the end, saving that, whereas, yet, (contynuances, 

and so of all kynds. 
In contemplation (in ccnsideration). 
Not prejudicing. 

With this (cum hoc quod verificare vult). 
Without that (absq. hoc quod 
For this tyme (when a man extends his hope or imag- 

inacon or beleefe to farre. 
A mery world when such fellowes must correct X A 

mery world when the simplest may correct. 
It is like S' &c. (putting a man agayne into his tale 

interrupted. 
Your reason. 
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I have been allwaies at bis request. 

His knowledg lieth about bim. 

Such thoughts I would exile into my dreames. 

A good Crosse poynt but the woorst cinq a pase. 

He will never doe his tricks clean. 

A proper young man and so will he be while he lives. 

2. of these fowre take them where yow will. 

I have knowne the tyme and it was not half an howre 

ago. 
Pyonner in the myne of truth. 
As please the painter. 
A nosce teipsQ (a chiding or disgrace. 
Valew ine not the lesse by cause I am yours. 
Is it a small thing y* &c. (cannot yow not be content, 

an hebraisme. 
"What eis ? Nothing lesse. 
It is not the first untruth I have heard reported nor it 

is not the first truth I have heard denied. 
I will proove X why goe and proove it. 
Mineral! wytts strong poyson yf they be not corrected. 
O tlie ' 

niy L. S' 
Bcleeve it. 
Beleeve it not. 
for a tyme. 

Mought it please God that. fr. (I would to God. 
Never may it please yow. 
As good as the best. 

1 would not but yow liad doone it X But shall I doe it 
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The sonne of somew'. Sp. 

To freme (to sigh (?) Sp. 

To cherish or endear. 

To nndeceive. Sp. To disabuse^ 

(leliver and nnwrapped. 

To discount (to cleere. 

Brazed (impudent. 

Brawned seared unpayned. 

Vice Kght (Twylight. 

banding (&ctions. 

Remooving (remiiant). 

A third person (a broker. 

A nose cut of ; tucked up. 

His disease hath certen traces. 

To plaine him on (?). 

Ameled (fayned, counterfett in the l)est kynd. 

Having tlie upper grownd (awcthority. 

His resorts (Ins conceyts. 

It may be well last for it hath lasted well. 

Those are grcat with yow that are great by yow. 

The avenues. 

A back-thonght. 

Baragan (perpetno juvenis). 

A Bonance (a caulmc. 

To drench, to potion (to infect. 

Haggard in sauvages. 

Infistuled (made hollow with malign dealing. 

The ayre of his behavio' ; fashons. 

1 An interlineatioD, writtcn under Sp. 
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VII. 

There are two otlier papers in tho same bündle wliicli 
are worth printing, because they help to sliow the sort 
of use Bacon made of these rough coUections. One 
of theni (fü. 114.) is dated 27 th January 1595 (that is 
1595— G), about fourteen montlis after the comraence- 
ment of tlie Promus, but appears to have been revised 
and corrected at a later period. It seems to be a radi- 
ment or Fragment of one of those collections by way of 
"Provision or preparatory störe for the fiirniture of 
Speech and readiness of invention " which he recom- 
niends in the Advancemeivt of Learning^ and more at 
large in the De Augrnentis (lib. vi. c. 3.) under tho 
head of Rhetoric ; and which, he says, "appeareth to 
be of two sorts ; the one in resemblance to a shop of 
pieces unniade up, the other to a shop of things ready 
made up, both to be applied to that which is frequent 
and most in request : the former of tliese I will call 
antitheta and the latter formidce, 

'^ AnHtheta are theses argued jjro et contra^ whcrein 
men inay be more large and laborious ; but in such as 
are able to do it, to avoid prolixity of entry, I wish the 
seeds of the several argumenta to be cast up into some 
brief and acute sentenccs, not to be cited, but to be as 
skeins or bottoms of thread, to be unwinded at large 
when they come to be used ; supplying authorities and 
examples by reference 

" Formuhe are but decent and apt passages and 
convcyances of speech, which may serve indifferently 
for differing subjects ; as of j)reface, conclusion, digres- 
sion, transition, excusation, &c. For as in buildings 
there is great pleasurc and use in the well-casting of 
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the stair-cases, entries, doors, Windows, and the like : so 
in Speech, the eonvcyances and passages are of special 
Ornament and effect" ^ 

Of these antitheta^ a considerable collection b giveu 
in the De Augmentis by way of example. The Aria- 
hgia Coesaris contains several examples of these /arm?<- 
te. The paper before us seems to belong rather to the 
former class. The sentences appear to have been writ- 
ten in the first instance consecutively, without any note 
of the subjects to which they are to be referred. The 
titles have been added aflerwards in the inargin. I 
distinguish them here by Italics. 



FoRMULARiES, Promus. 27 Jan. 1595. 

Agatmt eanc&ft of difficulty or impoBsibility. 

Tentantes ad Trojam pervenere Graii. 
Atque omnia pertentare. 

Abstinence and negatives, 

Qui in agone contendit a miiltis abstinet. 
All the cofftaundm**. negative save two. 

Curious^ hi9y mihout judgm\ good direction. 

Parerga; moventes sed nil promoventes, operositles, 

nil ad sufiiam. 
Claudus in via. 

To give the grownd in bowling. 
Like tempring with phisike, a good diett much better. 

1 Advancement of Learninf;, Book 2. 

VOL. XIV. 8 
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Zecdy affecttö, alacrity. 
Omnia possü in eo qui me confortat. 
Possunt quia posse vident'. 
Exposition of not overweening but overwilling. 
Goddes presse ; voluntaries. 

Detractimi. 

ehesteres wytt to deprave, and otherwise not wyse. 

Hast^ impatience. 

In actions as in wayes the neerest y" fowlest. 

On the back of the sheet is written " fragments of 
Elegancyes." 

The other paper (fo. 108.) bears no data. It is a 
commencement of a collection of antitheta^ the pro and 
contra being set down in opposite columns, under their 
proper heads. It is vcry fairly written in Bacon's own 
hand, and large blank Spaces are left between tlie sev- 
eral heads, as if for further insertions ; yet it seems to 
have been entirely rejected afterwards, for though some 
of the questions are handled in the collection of antiih- 
eta given in tlie De Augmentis^ none of these sentences 
are introduced there, or not in the same relation. 

Ujyon Impatience of Audience. 

Verbera sed audi. The fable of the Syrenes. 

Auribus mederi difficilli- Placidasque viri deus ob- 

nium. stmit aures. 

Noluit intelligere ut bene 

ageret. 
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The ey is the gate of the 
affection, but the ear of 
the understanding. 

TJfon qucestw to reivard eviU uf^ evilL 



Noli aemulari in malignan- 

tibus. 
Crowne him with coles. 
Nil malo qua illos similes 

esse sui et me mei. 

Upon qtujBstiö whether a mä 

Quia tacui inveteraverunt 
ossa mea. (Speach inay 
now and then breed 
smart in the flesh ; but 
keeping it in goeth to 
the bone.) 

Credidi propter quod lo- 
cutus sum. 

Obmutui et humiliatus 
sum. 

Silni etiam a bonis et dolor 
mens renovatus est. 



Cum perverso perverteris. 
Lex talionis. 

Yow are not for this world. 
Tanto buon che val niente. 

shouldspeak orforbear speach, 

Obmutui et nö aperui os 

meum quoniä tu fe- 

cisti. 
It is goddes doing. 
Posui custodiam ori meo 

cü consisteret peceator 

adversum me. 

Ego autem tanquam sur- 
dus non audiebam et 
tanq" niutus non ape- 
riens os suum. 



Benedictions and McUedictions. 



Et folium ejus nö defluet. 

Mella fluant Uli, ferat et 

mbus asper amomü. 



Abaminacon^ 



Dii meliora piis. 
Horresco referens. 



A- ; 



.V.- ^:::e> axi» elegaxcies. 

VIII. 

::.'jt papei-s belongin^ to this buiulle I 

•*.;-:. n to quotc liercat'ter, in coiinoxioii 

- • :'.> to wliich thoy ref(»r. But thcre is 

• -v^r. :> hy itself, and thout;:li not birloncrincr 

• ■ ia-i* ot* " Fonnularics," is curious enou«rli 

. . • . -t.<on-in«i, and niay be allowod in di'fault 

• • : ..;.v to o>ino in hciv. 

-. . . -- ::.« man was loss ^ivcn to play than Bacon. 

• : :. .. winir shoet of notus (written hastily and 

.-- N ::: h\> own Konian liand) sliows that on sonie 

V ... r otlier lie liad thought a jL^ood dial abont it. 

. .ViTjl'iTiic t>f i)articnlar historii.'s, wliicli wen* to 

. :.; :nto the great Natnral and Exporinicntal Ilis- 

!...»: was to serve for tlie fbnndation uf Pliil()s«ij)liy, 

ii'»rtl title is Ulxt^na Lfii/orum oinnh f/rth-ris,^ 

A may be that he once tlionijlit of (h'awinjx np 

:i -ns for tlie exocntion of it, or pos^ibly rven of 

; a portion by way of specimen ; as hU niann(»r 

Höre at any rate is tlie plan of an elaborate 

,>t* on the snbjeot. 

Plav.2 
1- -'.•: -.^Y •'-: ::;e holv ixhost — torincd in zfal bv 



Mivlls, ex|>enee an<I nnthriftines : 
:*ö of tlie inynd to labms. 
. van-io of Society, ac(jnaintane(\ 
••«.viv and rea<Iy attendanro in 

• • i'uriinir of nielancjioly. 

I.- : .r '.:!!•, Mniindiim rapita. 

■. ■»•■■•.■• ^ ;: .i'H il.,wii to tlie \.rv liottdin 
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Putting of malas curas et cupiditates. 

Games of activity and passetyme ; of act. of strength, 
quicknes ; quick of ey, band, legg, the whole mocö : 
strength of arme ; legge ; of activity, of sleight. 

Of passetyme onely ; of hazard ; of play mixt. 

Of hazard ; meere hazard ; cunnyng in making y* 
game : Of playe ; exercise of attentiö : of memory : 
of dissimulation : of discrecö. 

Of many hands or of receyt : of few : of quick re- 
tume, tedious ; of praesent judgm', of uncerten yssue. 

Severall playes or ideas of play. 

Frank play, wary play ; venturous, not venturous ; 
quick, slowe. 

Oversight : Dotage : Betts : Lookers on : Judgm'. 

Groome porter: Christmas : Inventiö for hunger (?). 

Oddes: stake: sett. 

He that folowes his losses and givetli soone over at 
wynnings will never gayne by play. 

Ludimus incauti studioque aperimur ab ipso. 

He that playeth not the begynnyng of a game well 
at tick tack and the later end at yrish shall never 
wynne. 

Frier Gilbert. 

Y' lott ; eamest in old tyme sport now, as musike 
out of Church to chamb'. 



RELIGIOÜS WßlTINGS. 



PREFACE 



A CONFESSION OF FAITH. 



Bacon's religious creed might, if we were left with- 
out special Information concerning it, be gathered witli 
tolerable accuracy from liis general works. For thoiigli 
the passages which relate especially to matters theo- 
logical are few and short, his tlieory of the relation 
between the Creator and the Creatures, the Word and 
the Works, is incorporated with all his views, and 
forms an essential part of his theory of the world. 
Nor is it merely that the moral and sentimental ele- 
ment of religion is streng in him, — trust, love, rev- 
erence, Submission ; sense of the presence of an inspir- 
ing, governing, protecting, jndging God, whose will is 
law, and in the pleasing and displeasing of whom right 
and wrong, good and evil, liave (for man) their being, 
— together with recognition of the life of Christ on 
earth as the highest exposition and interpretation of 
that will ; but the entire scheme of Christian theolo- 
gy, — creation, temptation, fall, mediation, election, rep- 
robation, redemption, — is constantly in his thouglits; 
underlies everything ; defines for him the limits of the 



v»A a«aj>7- 



: t'verythincj:, there 

t' arixiimont into 

-'.vi' iiiridontallv 

V it i^ not Irom 

.'.fr to uatliiT liis 

liiinsi'lt" distiiu'tly 

Tioulatc» (.'«uiic*»i«jii 

./attrhisin, hiit «li- 

: iii-i uwn ; in wliicli 

;- txhibitiMl in Ic>u;ical 

: a*J satistiictorv pei^- 

.1^0 ailniits, — a case 

• ivlioncKnl 1^ infinite, 
1, tinitr.^ 

• :.'A in the Jh-iiudnH 
.: wa^ writt^Mi l»y Ra- 
l:or ironoral : ** attor- 

•. '.•.'}'• wlio nuTi'ly <ays 

. ^toiv liis (K'atli. l>ut 

:.-.o text is Iutc takcn 

^ i.iy- M. <'harlr> .!i- !:• mii- 

, . . '.!o tju'il «'^t j'iivsilili. .1,. ],. 
. "'••«.r :ilti'iiin-. I.i- iiivkIiti' 
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( Ilarleian MSS. 1893. fo. 1.), — a copy in the hand of 
one of Bacon's own servants, aiul the oldest I have met 
with, — it IS headcd " a Confession of Faith by M^ 
Bacon ; " ^ from which we may certainly concliide tliat 
it was written before he was knighted ; tliat is beforc 
tlie Summer of 1603 ; how long before, I know of no . 
data für determining. 

To criticise the theology of it would bc beyond my 
provincc. But if any one wishes to read a summa 
(heolof/ice digested into ten pages of the finest English 
of the days when its toiies were finest, he may read it 
here. 

i There are three other MSS. in the British Museum : one (Addit. 4263. 
ib. 111.) which »ecms to have belonged to Dr. Riiwley, and is purtly in his 
band, heüded A Confession of the Faith^ by Fr. Bacon ; and two others 
(Harl. 68*28. fo. 1., and Addit. 211. fo. 82.), transcripts by hand» compara- 
tively modern, which arc lieaded respectively Sr Frnn, Bacon, his Confts- 
mn of his fnith : and, A Om/trssion ttf the faith, tr ritten by Francis Ij>rd 
llteount S*, AWans ai (»ic) or before he was SaUcitor Genemlh Tlie older 
MS. which I have followed has apparently been the original of all three. 
In almo»t every ca»e wherc the Btsuscitatio varies from it, — nnd cc-rtainly 
in ereiy com which is at all material, — all the other MSS. ngree with it. 
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CONFESSION OF FAITH. 



., A CV'N'IESSIOX OF FAITH. 

Um rfi:»: .«n; ^f lii^ L'teniJil jind infinite goodness and 

, ... MMr:».>i:n£ to iK^comc a Creator, and to comnnini- 

..,f. w rh " **".!> oreatures, lie ordained in his etemal 

.Mi;7v !. i'*'..'*^ *^"^ pereon of the GfKlliead should in 

T:n:r • :v uniuJ to one nature and to one particular of 

).f> ,'n\inires-' tliat so in tlie j)erson of the Mediator 

iho rnu* imlder nii«xlit he fixe<l, wliereby God niiglit 

dt^^vnd to his oreatures, and liis oreatures miglit 

,isiv]ul to (i«h1 : so that (lod, hy the reoonoilement of 

the .MtHÜatt«', turnluir his oountenance towards liis 

on\itiires% (thou»rh not in the sanie light^ and degree,) 

ma»lo ^xiiv untt) the dispensatiori of his most holy and 

stvivJ will : wheix'hy some of his oreatures might stand 

rtn»i ktvp iheir State, otliers might possibly fall and be 

;\.%r.^:\N!. and othei's might fall, and not be restoivd in 

;:.,■ ; ^t;Ue,* hut yet reniain in being, though under 

^» V,; :;Md eorrupti«»n : all in the virtuc of ^ the Media- 

«'••.rh is the great niystery and perfite ^ ocntre of 

K. .' -s-.'^ \^avs witli his oreatures, and unto whioh all 

i,.x .. ,-. works and wonders do but serve and refer. 

• 'i.t -x' rhose (aooording to his good pleasure) Man 
. iv -.t: K-ii'ature, to whose nature the ])erson of the 
,' »-u., S"i of God should be united ; and amongst the 

^ , ..".N v»f nien, elected a small fiook, in whoni (by 

>. .1 • . ".Mtinn of himself) he puri)ose(l to express 

. ■■ ^A ot" his glory ; all the niinistration of angels, 

.1 .'." v'i'ile\ils and reprohate,^ and universal ad- 

^ i .'f. v»r' all oreatures, and dispensation of all 

k - R. oniit.s " in tiim»." 

.. i' • j,\M. U. The MS, «S-JS. has '• th»u;;h not in the 
, ., ..,..', sMh.ips rijrht. In 4-»<l.'}. tlK- vonl is iIU--il)le fruin 

. . ■» ^ will» ri."<|n'ct to. K. 

.. .. 'i " n'pn)l»atfj.. R. 
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times, having no other end, but as thc ways and am- 
bages of God to be further glorified in Ins Sainti^, who 
are one with the Mediator,^ who is one with God. 

That by the virtue of this his eternal counsel touch- 
ing a Mediator,^ he descended at his own good pleas- 
ure,^ and according to tlie times and seasons to himself 
known, to become a Creator ; and by his etenial Word 
created all things, and by his eternal Spirit doth com- 
fort and preserve them. 

That he madc all things in their tirst estate good, 
and removed from himself the beginning of all evil and 
vanity iuto the liberty of the creature ; but reserved in 
himself the beginning of all restitution to the liberty 
of his grace ; using nevertheless and turning the fall- 
ing and defection of the creature, (which to his pre- 
science was eternally known) to make way to his eter- 
nal counsel touching a Mediator, and the work he 
purposed to accomplish in him. 

That God created Spirits, whereof sonie kept their 
Standing, and others feil. Ile created heaven and 
eardi, and all their armies and generations, and gave 
unto them constant and everlasting laws, whicii wo call 
Nattire^ which is nothing but the laws of the creation ; 
which laws nevertheless have had three changes or 
times, and are to have a fourth and last.^ The fii^st^ 
when the matter of heaven and earth was created 
without forms : the second, the Interim of every day's 
work : ^ the third, by the cui'se, which notwithstanding 



i their head the Mediator. R. 
"^ K. oinita the words '* touching a Mediator.** 
8 condescended of his own good pleasure. R. 
4 or last R. 

fi the interim of the perfection of evcry day's work. 
VOL. XIV. 4 
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was no new croation, but a privation of part of the 
virtue of the first creation : ^ and the last, at the end 
of the World, the manner whereof is not yet revealed.* 
So as the hiws of Nature, which now rcmain and gov- 
ern iiiviohibly tili the ond of the world, began to be in 
force when God first rested froni liis works and ceased 
to ereate ; but received a revocation in part by tbe 
curse, since which time tliey change not. 

That notwithstaiiding God hath rested and ceased 
from creating since the first Sabbath,* yet nevertheless 
he doth accomplish and fulfil his divine wäll in all things 
great and small, singular and general, as fully and 
exactly by providence, as he could by miracle and new 
croation, though his workin<r be not immediate and 
direct, biit by compass ; not violating Nature, which is 
Ins own law upon the creature. 

That at the first the soul of Man was not produced 
by lieaven or earth, but was breathed immediately from 
God ; so that the ways and proceedings of God with 
spirits are not included in Nature, that is, in the laws 
of heaven and earth ; but are reserved to the law of 
his secret will and grace : wherein God worketh still, 
and resteth not from the work of redemption, as he 
resteth from the work of creation : but continueth 
working tili the end of the world; what time that 
work also shall be accomplished, and an ctenial sabbath 
shall ensue. Likewise that whensoever God doth 
break* the law of Nature by miracles, (which are 
evor^ new creations,) he never cometh to that point or 

1 Tills last clause ('* but n privation," ä:c.,) is omitted in R. 
- fully revoaliMl. K. 

8 " Sabaoth " in MS.: a mistake, but prubably a mistakc of Bacon's 
own. St'c " Advancenu'ut of Leaming," Book 2. 
* transcend. K. * may evcr seera as. R. 
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pass, but in regard of the work of rcdemption, wliich 
is the greater, and whereto all God's signs and niiracles 
do refcr. 

That God created Man in Ins own imago, in a rea- 
sonable soul, in innocency, in free-will, and in sover- 
eignty : That he gave him a law and comniandnicnt, 
which was in his })ower to keep, but he kept it not : 
That man made a total defcction froin (jod, presuniing 
to imagine that the commandmonts and proliibitions of 
God were not the rules of Good and Evil, but that 
Good and Evil had tlieir own principles and bogin- 
nings ; and lusted after the knowledge of those iniag- 
ined beginnings, to the end to depond no more upon 
God's will revealed, but upon himself and his own 
light, as a God ; than the wliich thcre could not be a 
sin more opposite to the whole law of God : That yct 
nevertheless tliis great sin was not originally nioved })y 
the malice of man, but was insinuated by the Sug- 
gestion and instigation of the flevil, who was the first 
defected creature, and feil of malice and not by tenip- 
tation. 

Tliat upon the fall of Man, deatli and vanity entered 
by the justice of God, and the iniage of God in man 
was defaced, and heaven and earth which were ninde 
for man^s use were subdued to corruption by his fall ; 
but then that instantly and without hitennission of 
time, after the word of God's law l)ecame through the 
fall of man fnistrate as to obedience, tliere succeeded 
the preater word of the promise, that the riglitvousness 
of God might be wrought by faith. 

That as well the law of God as the word of his 
promise endure tlie same for ever : but that they luive 
been revealed in sevenil manners, according to the dis- 
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, !:tu-^ Fv>r the law was first imprinted in 
.».:- i :^'i: of nature, wliich was left after 
^ :i:^ -u'Ttv'ioni to accuse: tlien it was more 
\:. ir-^citxl in the written law ; and was yet 
:ho prophets ; and lastly expounded in 
• r ■.-• v't.-i::^m bv tlie Soii ot* God, the great prophet 
••«•f.- •U'q>n»tiT of the law.* That likewise the 
. •. » .*«, '.»rvMniso was manifested and revealed, first 
'. >ii •■«,'.•, ;a:o nnvlation and Inspiration; after by fig- 
11-^ ^ ' «.■ •- won.' ot' two natures: the one, the rites and 
\'-.«ii'i \> v't* tho law; the other, the continual his- 
t .• I ;v M World, and C'hurch of the Jcws, wliich 
ri^ 1.^-' .: bo litendly true, yet is it prognant of a j)er- 
•v- .'V Ä**i*p*iT »">d shadow of the work of the Re- 
.1, .: V, to toHow. The sanie pminise or evangile 
t» vv .//^v oloarly ri»vealed and declarcid by the prophets, 
V - r-.'v. by the Son himself, and lastlv by the Holy 
i- >:. \^hw\\ ilhnninateth the Church to the end of 

V A. .:: rlio fnlness of tinie, according to the promise 
S-; \;::-. oi' (lotl,- of a chosen linage descended the 
,v, vxa: ^A'tl of the woman, Jesns (^hrist, the only be^ 
4,\..v : >*n *»f God and »Savionr of the world ; who 
ws^ x>.^*:v'oivod by the power and oversliadowing of the 
U,\ K\hy^<x, and took flesh of the Vir^n Mary: that 
•'.^o \V.^:\I did not only take riesh, or was joined to 
:U-^-;, bu: was niade flesh, thongh withont confusion of 
M.K-Mn.v or nalure : so as the eternal Son of God and 
\\w o\or blossiMl Son of Mary was one jK'rson ; so one, 
:iN \\w blo«od Viririn niay be truly and eatholicly called 
/ViV.rM, rhe Mother of God ; so one, as there is no 

1 ivrtivl iiilir|.n'tiT. äs also fulfillor, of tlu- law. R. 
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unity in universal nature, not that of the sduI and body 
of man, so perfect ; for the three hcavciily iinities 
(whereof that is the second) exceed all natural uiii- 
ties: that is to say, the unity of the tliree j)ersüns 
in Godhead ; the unity of God and Man in Christ ; 
and the unity of Christ and the Church : the Iloly 
Ghost beinrr the worker of l>oth these latter unities ; 
for by the Holy Ghost was Christ incarnate and quick- 
ened in flesh, and by the Holy Ghost is man regenerate 
and quickened in spirit. 

That Jesus the Lord became in the flesh a sacrificer 
and sacrifice for sin : a satisfaction and priee to tlie jus- 
tice of God ; a meriter of gtory and the kinj^dom ; a 
pattem of all righteousness ; a prt^achor of the word 
which himself was ; a finisher of the ceremony ; a cor- 
nep-stone to remove the Separation between Jew and 
Gcntile ; an intercessor for the Church ; a Lord of 
Nature in his miracles ; a conqueror of death and the 
power of darkness in his resurrection ; and that he iul- 
filled the whole counsel of God, peiformed his whole 
sacred offices ^ and anointing on earth, accompHshed the 
whole work of the redemption and restitution of man 
to a State superior to the Angels, whereas the State 
of his creation* was inferior ; and reconciled or^ estiib- 
lished all things according to the eternal will of the 
Father. 

That in time, Jesus the Lord was bom in the djiys 
of Herod, and suffered under the government of Pon- 
tius Pilate, being deputy of the Romans, and under 
the high priesthood of Caiaphas, and was betrayed by 
Judas, one of the twelve a})ostles, and was crucified at 

^ all hin sacred officea. R. MS. 4263. bas "bis holy Hacrcd otKce." 

* of man bv creation. R. ■ and. K. 
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,T^-*i. ii>f»^'i>t.*J over tlie face of the earth ; which is 

;'.:,^\ xfu*UM.\ and Christ's body; being gathered of 

•1^ :t::tci'^ '.»t the old world, of the Church of the Jews, 

i 's:v <.irics of the faithful dissolved, of ^ the spirits of 

tu -aiciirul luilitaiit, and of the names yet to be bom, 

•»•hc-i .i:v airvady written in tlie book of life. That 

Mvu s .li-iu u vuiible Church, distinguished by the out^ 

%Ai\i ^^^•l•ks of GikI's covciiant, and tlie receiving of the 

U'i\ Uvtrino, with the use of tlie inystcries of God, 

.inx\ i\w i«viH*ation and sanctification of Ins holy name. 

1*'m; tiu'rv* is also a holy succession in the prophets of 

•c 'N'\* tosiainont and fathers of the Church, froin the 

'. .'K' v'f the apt>stles and disciples which saw our Sav- 

v'uv t:i iho riosh, unto the consummation of the work 

h4 liio minist rv : which jH»rsons are called from God by 

i;»c^» or iuwanl anointing, and the vocation of God 

*v .^'\\n\I by an outward calling and Ordination of the 

\* :uivh. 

l Ivlievo that the souls of thoso that die in the Lord 
iiv blossed, and n»st fn>in their laboure, and enjoy the 
Vi^ht of (lod. vet so as they are in expectation of a fur- 
.:wr iwelation of their glory in the last day ; at which 
v«u* hU tlesli of man shall arise and be changed, and 
x*'.c*!! apjH^ir and ivceive from Jesus Christ his eternal 
'i'o^meni : an«l the ^lory of the saints siiall tlien be 
":v/\ and the kini::dom siiall he given up to God the 
r;r.:*.or, from which time all things shall continue for 
ox\'v in that iK'iiig and state which they shall receive ; ^ 
xk* a< there are three times (if tinies they niay be 
Oi^Vush or parts of eternity : The first, the time bcfore 
iH^iMuiniTs, when the Godhead was only, without the 

1 niul. R. 

a which then they »hall receive. R. 
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being of any creature : Tlie second, the time of the 
mvsterv, which continueth from the time of* cre^ition ' 
to the dissolution of the world : And the third, the 
time of the revelation of the sons of God ; which time 
is the last, and is everlasting witliout change. 

^ Arom the creation. R. 
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PREFACE. 



The Meditationea Sacroe were written by Bacon in 
Latin, and published in 1597 in the same volume with 
the Essays and the Coloura of Oood and Eml. This 
volume was reprinted the next year by the same pub- 
lisher (whether with Bacon's knowledge and sanction 
or not, does not appear) — only that an English trans- 
lation of the Meditationes Sacrce^ iinder the title of 
Rdujious MeditatiotiSj was substituted for the original 
Latin. The translation is upon the whole good, and 
may well enough have had Bacon's Imprimatur^ tliough 
I can hardly think it was his own doing ; the rather 
because, though it was afterwards included in all those 
editions of the Essays which, being merely reprints, 
may be supposed to have been printer's speculations in 
which he took no concem, I do not find in any volume 
subsequently brought out by himself either the transla- 
tion or the original. Of the original indeed, which had 
not been reprinted, he may possibly in later years have 
been unable to procure a copy : but if he ever cared 
enough for it to translate it into English with his own 
band, it seems unlikely that he should not have cared 
to preserve the translation. I suppose he added it to 
bis Essays of 1597 in order to make that very thin 
volume a little thicker : but afterwards, jud^ng it too 
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sii^iic d thing lo stand by itself under such a title, pre- 
rL^rrvä to disperse tlirough his otlier writings such of 
rlie rhoiiiihts as he considered worth preserving. 

Ho wovor this may be, there is something in these 
M^iiicatiiUis very cliaracteristic, and as a sam[)le of 
witac ;ic tho age of 37 he thought worth setting down 
on such subjocts, they cannot but be read with iiiterest : 
rf.'ao uiore so perhaps than the nieditation de spe terres- 
:n — the doctrine of which is not propounded by liim 
olsowhere, as far as I recollect ; certainly not in such 
btitude. The aphorism atti*ibuted to Heraclitus, that 
'7/v/ U()ht is the best soul^ was indeed at all times a 
tlivourite with him. But I do not think that he lias 
any where eise made so resolute an atteinpt to translate 
it into a practical precept for the regulation of the 
niiiuL and fairly to foUow to its legitimate consequences 
iho iKK-trine that absolute vcracity and freedom from 
all dohision is the only sound condition of the soul. 
Upon this i)rinciple, a reasonable exi)ectation of good 
to oome, tonned upon a just estiniate of probabilities, 
IS the only kind of hope which in the things of tliis 
lito a man is i)ennittod to indulge : all hoixi that goes 
IvvontI this being to be reserved for the life to come. 
Tho si>irit of lioj)e nuist have been streng in Bacon 
hinisolf, if at the age of 37 he could still believe it pos- 
siblo tbr man to walk bv the lii^ht of reitson alone. I 
suj^pose it did not hold out nmch longer. His own 
ox]»orionee nmst have taught him that had he never 
hoiKvl to do more than he succeoded in doing, he 
oould never liave had spirit to j)roceiH:l ; and that to 
reduce hope within the limit^ of reasonable expectation 
would Ih» to abjure the p^ssnut quin j^naate. videntur^ and 
to clip the wings of enterprise : and he learned beforo 
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he died to recommend the " entertaining of liopes" 
as one of the best medicines for the preservation of 
health. 

The seeds or roügh notes of this meditation may be 
seen fairly written in Bacon's own hand in a loose 
sheet belonging to the bundio which I have described 
under the head of Farmidaries and Eleyancies : Harl. 
MSS. 7017. fo. 118. And as those who are curious 
about his smaller habits and methods of working may 
like to See it, I subjoin a copy. 

Melior est ocalomm visio quam animi progressia 

Spes in dolio remansit, sed non ut antidotus, scd ut major mor- 
Ims. 

Spes omnis in fhturam vitam consumenda est : Sufficit prssen- 
tibuB bonis pnrus sensua. 

Spes TigilantiB somnium: Yite summa brevis spcm nos vetat 
inchoare longam. 

Spes facit animos leves, tumidos, inaequaics, perej^rinantes. 

Vidi univenos ambulantes sub sole cum adolescente sccundo 
qai consnrget post eum. 

Imaginationes omnia turbant, timores multiplicant, voluptatcs 
corrumpunt 

Anticipatio timoris salubris, ob invcntioncm rcmcdli ; spei in- 
ntxUs. 

Imminent futuro, ingrati in pneteritunif seniper adolesccntcs. 

Yitam sua sponte fluxam magis iluxam rcddimus per continua- 
tiones spei. 

Pnesentia erunt futura, non contra. 



, IV Oj^eribu* IVi et Hominis. 
IV M:Mi*ulis Si»n-atoris. 

IV CoIumWna Innooentia et Serpentina Pmdentia. 
IV K\Al:ationo Charitatis. 
IV Motisura Oiiraruin. 
IV Siv IVrrostri. 
IV HyiHvritis, 
IV hujH>ailoril»u*. 
IV iionoriln» luiiH»tura*. 
IV Athoisiiio. 
IV ll.i*!v>ilni*. 
IV- K^vlosia ot S'ripturis. 
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DE 0PEEIBU8 DEI ET HOMINIS. 

Vidit Deus omnia qace fecerant manua efiat^ et erant 
bona mtnia: homo aiUem canversua ut videret opera 
quce fecerunt mamis €Ju9^ invenit quod omnia erant 
vanitas et vexatio »piritus} 

Quare si opera Dei operaberis, sudor tuus ut iinguen- 
tum aromatum, et feriatio tua ut Sabbatum Dei. La- 
borabis in sudore bona» conscieiitia?, et feriabere in otio 
suavissimae contemplationis. Si autem post magnab'a 
hominum persequeris, erit tibi in operando Stimulus 
et angustia, et in recordando fastidium et exprobratio. 
Et merito tibi evenit (O homo) ut cum tu qui es opus 
Dei non retribuas ei beneplacentiam, etiam opera^ tua 
reddant tibi fructum similem amaritudinis. 

DE MIEACULIS 8ERVAT0RI8. 

Bene omnia fecit. 

Verus plausus: Deus cum universa crearet, vidit 
quod singula et omnia erant bona nimis. Deus ver- 

1 Tbis Paragraph is not printed in a distinct type in the original, as the 
corresponding paragraph» in the other meditation» arc. But the printing 
is in this re«p6ct careless throughout ; and there can be little doubt that it 
was meant to stand as a text preßxed to tho meditation. 
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bum in miracuHs quae edidit (omne autem miraculum 
est nova creatio, et noii ex lege primaß creationis) nil 
facere voluit quod non gratiam et beneficentiam om- 
nino spiraret. Moses edidit miracula, et profligavit 
-Sgyptios pestibus multis ; Elias edidit, et occlusit coö- 
lum ne plueret super terram ; et nireus eduxit de coelo 
ignein Dei super duces et cohortes ; Elizeus edidit^ et 
evocavit ursas e deserto quaß laniarent impuberes ; Pe- 
trus Auaniam sacrilegum hypocritam morte, Paulus 
Elimam magum caccitate percussit: Sed nihil hujus- 
modi fecit Jesus. Dcscendit super eum spiritus in 
forma colunibae, de quo dixit, Nesdtis cujus Spiritus 
sitis ; Spiritus Jesus, spiritus columbinus: fiierunt Uli 
servi Dei tanquam boves Dei triturantes granum, et 
conculcantes paleam ; sed Jesus Agnus Dei sine ira et 
judiciis. Omnia ejus miracula circa corpus humanuni, 
et düctrina ejus circa animam humanam. Indiget coiv 
pus hominis alimento, defensione ab exteniis, et cura. 
nie multitudinem piscium in retibus congregavit, ut 
uberiorera victum hominibus praiberet. Ille alimen- 
tum aquii3 in dignius alimentum vini ad exhilarandum 
cor hominis convcrtit. Ille ficum, quod officio suo ad 
quod destinatum fuit, ad cibum hominis videlicet, non 
ftingoretur, arefieri jussit. Ille penuriam piscium et 
panum ad aleiidum exercitum populi dilatavit. Ille 
ventos quod navioriuitibus minarentur corripuit. Ille 
claudis motum, cajcis lumen, mutis sermonem, lan- 
guidis sanitatcm, leprosis carnem mundam, diemoni- 
acis animum integrum, mortm's vitam restituit. Nul- 
lum miraculum judicii, omnia beneficentias, et circa 
corpus humanuni ; nam circa divitias non est dignatus 
ederc miracula ; nisi hoc unicum, ut tributum daretur 
CaBsari. 
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DE COLÜMBINA IXNOCENTIA ET SERPENTINA PRU- 
DENTIA. 

Non accipit stultiis verha prudenticn^ nui ea dixeris quce 
versantur in c&rde ejus. 

Judicio hominis depravato et corrupto, omnis qua3 
adhibetur eruditio et persuasio irrita est et despectiii, 
quae non ducit exordium a detectione et repnx^seiita- 
tione malse complexionis animi sanandi; quemadmo- 
dura inutiliter adhibetur medicina non pertentato vul- 
nere. Nam homines mahtiosi, qui nihil sani cogitant, 
pneoccupant hoc sibi, ut putent bonitatem ex simpli- 
citate monim ac inscitia quadam et imperitia renim 
humanarum gigni. Quare, nisi perspexerint ca quas 
versantur in corde suo, id est ])enitissinias latebras raa- 
Hti» suae, perlustratas esse ei qui suasum moHtur, de 
ridiciilo habent verba prudentiae. Itaque ei qui ad 
bonitatem aspirat non solitariam et particularem, sed 
seminalem et genitivam quaß alios trahat, debent esse 
omnino nota quaß ille vocat Profimda Satance ; ut 
loquatur cum auctoritate et insinuatione vera. Hinc 
est illud, Omnia probate^ quod honum est tenete ; in- 
dacens electionem judiciosam ex generali examina- 
tione. Ex eodem fönte est illud; Ustote prudentea 
gicut serpentes^ innocentes »icut cohimbce, Non est 
dens serpentis, nee venenum, nee aculeus, quae non 
probata debeant esse ; nee pollutionem quis timeat, 
nam et sol ingreditur latrinas, nee inquinatur; nee 
quis se Deum tentare credat, nam ex praecepto est, 
tt suffideThs est Deus ut vos imniacidatos custodiat. 
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DE EXALTATIONE CHARITATI8. 

Si gavism sum ad ruinam ejus qui oderat me^ et exattavi 
quod invenisset eum mcdum, 

Detestatio Job ; amicos redamare, est charitas pub- 
licanoruin ex focderc utilitatis ; versus inimicos autem 
beiie animatos esse, est ex apicibus juris Christian!, 
et imitatio diviiiitatis. Kursus tarnen hujus charita- 
tis coniplures sunt gradus, quorum primus est inimi- 
cis resipiscentibus ignoscere ; ac hujus quidem chari- 
tatis etiam apud generosas feras umbra qUciKlam et 
iniago reperitur; nam et leones in se submittcntes et 
prosternentes non ulterius sajvirc perhibentur. Seeun- 
dus gradus est inimicis ignoscere, licet sint duriores, et 
absque reconcih'ationum piaculis. Tertius gradus est 
non tantum veniam et gratiani inimicis largiri, sed etiam 
merita et beneficia in eos conferre. Sed liabent hi gra- 
dus, aut habere possunt, nescio quid potius ex ostenta- 
tione, aut saUem animi niagnitudine, quam ex charitate 
pura. Nam cum quis virtutem ex se emanare et effluere 
sentit, fieri j)otest ut is eftcratur, et potius virtutis susb 
fructu quam salute et bono proximi delectetur. Sed si 
aliunde malum aliquod inimicum tuum deprehendat, 
et tu in interioribus celhilis cordis graveris et angus- 
tieris, nee, quasi dies ultionis et vindictje tuae adve- 
nisset, heteris ; hoc ego fastigium et exaltationem 
charitatis esse pono. 

DE MENSÜRA CURARUM. 

Sußcit diei vialitia 8\ia. 

Modus esse in curis liumanis debet ; alioqui et inu- 
tiles sunt, ut quie animum opprimant et Judicium con- 
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fundant, et profanse, ut quue sapiant animum qui per- 
petuitatem quandam in rebus inundanis sibi spondeat. 
Hodiemi enim debemus esse ob brevitatem jcvi, et non 
crastini, sed, ut ille ait, carpentes die/n; erunt cnim 
ftitui'a pnesentia vice sua; quare sufHcit solicitudo 
prassen ti um. Neque tarnen curae moderata», sive sint 
CDConomicae, sive publica}, sive rerum niandatarum, 
notantur. Sed hie duplex est excessus. Primus, 
cum curarum series in loncntudinem nimiam et tem- 
pora remotiora extendimus, ac si proWdentiam divi- 
nam apparatu nostro ligare j>osscmus ; quod senipcr 
etiam apud Ethnicos infiiustum et insolens fiiit. Fere 
enim qui fortunae multum tribuerunt, et ad occasiones 
pnesentes alacres et praeSto fuerunt, felicitate magna 
usi sunt. Qui autem altum sapicntcs, onmia curata 
et meditata habere confisi sunt, infortunia subienint. 
Secundus excessus est, cum in curis immoramur diu- 
tius quam opus est ad justam deliberationem et ad 
decretum faciendum. Quis enim nostrüm est, qui 
tantum curet quantum sufficit ut se explicet, vel sese 
explicare non posse judicet, et non eadem sa*pe re- 
tractet, et in eodem cogitationum circuitu inutiliter 
hsereat, et denique evanescat? Quod genus curanim 
et divinis et humanis rationibus adversisysimum est. 

DE SPE TEERESTRI. 

Meltor est oculorum rnsio^ quam animi progressio. 

Sensus purus in singula meliorem reddit conditionem 
et politiam mentis, quam istae imaginationes et progres- 
siones animi. Natura enim animi humani, etiam in 
ingeniis gravissimis, est ut a sensu singulorum statim 
progrediatar et saliat, et omnia auguretur fore talia 
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quale illud est quod prsesentem sensum incütit : si boni 
est sensus, facilis est ad spem indefinitam ; si mali est 
sensus, ad metum : unde illud, FalUtur augurio 9pei 
bona acepe suo ; et contra illud, Pessimus in dubiti 
augur timor.^ Sed tarnen timoris est aliquis fructus; 
praeparat enim tolerantiam, et acuit industriam : 

Non Ulla laborum, 
virgo, nova mi facies inopinave surgit: 
Omnia pnecepi, atque animo mecom ante peregi. 

Spes vero inutile quiddam videtur. Quorsum enim 
ista anticipatio boni ? Attcnde : si minus eveniat 
bonum quam speres, bonum licet sit, tarnen quia 
minus sit, videtur damnum potius quam lucrum, ob 
excessum spei. Si i)ar et tantum sit, et eventus sit 
spei aequalis, tarnen flos boni per spem dccerpitur, et 
videtur fere obsoletum, et fastidio magis finitimum. 
Si major sit successus spe, videtur aliquid lucri fac- 
tum ; veriun est : sed annon melius fuisset sortem 
lucritecisse nihil sperando, quam usumm minus spe- 
rando ? Atque in rebus secundis ita operatur spes ; in 
malis autem robur verum animi solvit. Nam neque 
semper spei materia suppetit, et destitutione aliqua vel 
minima sj)ei, universa fere firmitudo animi corruit ; et 
minorem efficit dignitatem mentis, cum mala toleramus 
alienatioiie ijuadam et errore mentis, non fortitudine et 
judicio. Quare satis leviter finxere poetie spem antido- 
lum hunianorum morborum esse, quod dolores eorum 
mitigt^t, cum sit revera incensio potius et exasperatio, 
qua» cos multiplicari et recrudescere faciat. Nihi- 
lominus fit, ut i>lerique hominum imaginationibus spei 
ot pn)orivssi<)nibus istis mentis onuiino se dedant, in- 

• ri-^»- is oinitttMl in the original : no doubt hy accident. The error wa» 
svrr\vti-a by M. Houillet; who givea the rcference, Statiu$, Thtb. lib. iii. v.6. 
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gratique in praBterita, obliti fere praBsentium, semper 
juvenes, tantum ftituris iminineant. Vidi universos 
ambulantes sub sole cum adolescente secundoj qui carir 
9urget post eum; quod pessirmis inorbm est^ et Status 
mentis uisanissimus. Quaeras fortasse annon melius 
Sit, cum res in dubia expectatione posita) sint, bene 
divinare, et potius sperare quam diffidere, cum spes 
majorem trauquillitatem animi conciliet. Ego sane in 
omni mora et expectatione tranquillum et non fiuc- 
tuantem animi statum, ex bona mentis politia et com- 
positione, summum kumanae vitaß firmamcntum judico : 
sed eam tranquillitatem, quae ex spe pendeat, ut levem 
et infirmam recuso. Non quia non conveniat tam bona 
quam mala ex sana et sobria conjectura praividere et 
praesupponere, ut actiones ad probabilitatem eventuum 
magis accommodemus ; modo sit hoc officium intellec- 
tus ac judicii cum justu inclinatione afFectus. Sed 
quem ^ ita spes coercuit, ut cum ex vigilanti et firmo 
mentis discursu meliora, ut magis probabilia, sibi prae- 
dixerit, non in ipsa boni anticipatione immoratus sit, 
et hujasmodi cogitationi, ut somnio placido, indulse- 
rit ? Atque hoc est quod reddit animum levem, tumi- 
dom, inaEKjualem, peregrinantem. Quare omnis spes 
in futuram vitam coelestem consumenda est. Hie 
antem, quanto piuior sit praesentium sensus, absque 
infectione et tinctura imaginationis, tanto prudcntior 
et melior anima. Vitce summa brevis spem nos vetat 
inchoare hngam, 

1 So in the original. One would rather have expected quis; as tho trans- 
lator appears to have read it: ** but which of you hath so kept bis bopes 
within limitfl," &c. 
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DE HYPOCRITI8. 

Misericordiam voloj et non aacrificium. 

Omnis jactatio Hypocritarum est in operibus primiB 
tabulic legis, qujB est de venerationibus Deo debitis. 
Ratio duplex est, tum quod liujiismodi opera majorem 
liabent j)onipam sanctitatis, tum quod cupiditatibus 
eorum minus adversentur. Itaque redargutio hypocri- 
tarum est, ut ab operibus sacrificii remittantur ad opera 
misericordia} ; unde illud. Religio munda et immaculata 
apud Deum et patrem Imc est^ viantare pupillos et viduas 
in tribulatione eorum; et illud, Qui non diliyit fratrem 
mum quem cldity Deum quem non vidit quomodo jfoteat 
diliyere^ Quidam autem altioris et inflatiorivS hypo- 
erisiie,^ seipsos decipientes et existimantes se arctiore 
cum Deo convei-satione dignos, officia charitatis in prox- 
inmm ut minora negligunt. Qui error monasticic vitaö 
non principium qiiidem dedit (nam initia bona fueiomt), 
sed excessum addidit. Recte enim dictum est, Orandi 
munus magnum enae munus in ecclcaia ; et ex usu eccle- 
si'U est, ut sint cwtus liominum a mundanis curis soluti, 
qui assiduis et devotis precibus Deum pro ecclesiae statu 
sollicitent. Sed huic Ordination! illa hypocrisia finitima 
est ; nee universa institutio reprobatur, sed spiritus illi 
se i'lfeivntes eohibentur : nam et Enoeh, qui ambulavit 
cum Deo, proj)hetizavit, ut est apud Judam, atque 
fructu su;e prophetia) ecclesiam donavit. Et Johannes 
Ba})tista, quem principem quidam vitie monasticaj vo- 
lunt, nmlto ministerio fimetus est tum prophetizationis 
tum baptizationis. Nam ad alios istos in Deum offi- 

1 Su in thc original: as also hypocrisia a few lines further on: and there- 
fore, I presume, not u iuL-<priut. 
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ciosos refertur illa interrogatio, Si Juste egeri%^ quid 
donabiB Deo^ aut quid de manu tua acci^iet? Quare 
oi)era misericordias sunt opera discretionis hypocritarum. 
Contra autem fit cum ha?reticis ; nam ut hypocrit«, sim- 
ulata sua sanctitate versus Deum, injurias suas versus 
homines obducunt ; ita hajretici, moralitate quadain ver- 
sus homines, blaspliomias suas contra Deum insinuant. 

DE IMP03TORIBU8. 

Sive mente excedimus^ Deo^ sive sobrü suiniis vohu. 

Vera est ista effigies et vennn teniperamentuin viri 
cui religio penitus in pnecordiis insedit, et veri operarii 
Dei. Con versa tio ei quic cum Deo est, plena excessus, 
et zeli, et extasis. Hinc gemitus inefFabiles et exulta- 
tiones, et raptus spiritus, et agones. At quae cum liom- 
inibus est, plena mansuetudinis, et sobrietatis, et mori- 
gerationis. Hinc amnia otnnibua f actus sum^ et luijus- 
modi. Contra fit in hypocritis et impostoribus : ii enim 
in populo et ecclesia incendunt se et excedunt, et veluti 
sacris furoribus afilati omnia niiscent. Si quis autem 
eorum solitudines, et separatas meditationes, et cum 
Deo conversationes introsi)iciat, deprehendet eas non 
tantum firigidas et sine motu, sed plenas malitias et fer- 
menti ; sobrii Deo, mente excedentes populo. 

DE OENERIBÜS IMPOSTURÄ. 

Demta prophcma» vocum novitates^ et appositiones falsi 

nondnis scie7itice. 
Ineptas et amtes fabulas devita. 
Nemo V08 decipiat in aublimitate aermonum. 

Tres sunt sermones et veluti stili impostune. Primum 
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^<rit'i.> .'< .vrutiu ijui statiin ut aliquam materiam nacd 

-u-i:., u'» »II (.vriticiunt, vocabula artis im}>onunt, omnia 

w :i>^iitcci'.'iiTL»s rediii^unt, inde posita vel themata cdu- 

•iiii* ,c j\ vjiuvstionibus et rcsponsionibus oppositioncs 

• iiik-'i-i*«: : hinc Scholasticonim quisquilia? et turbap. 

Sv'ii'cv.tti iTtMius est eorum, qui vanitate increnii, ut 

>a»." ^i:i.,loin pDÖtie, omnem exemplonim varletatem ad 

in-f'".-^ homiimm tractandas confingunt : unde vit» 

\ivvv.\ ot antiquorum liajreticonim fi^rmenta innunio- 

^ rsTtiuin genus eorum, qui mysteriis et graiidilo- 

C'.v.vs allo*roriis et allusionibus omnia implent > quod 

^i\v,;\ mystieum et gnosticum complures haTetici sibi 

,vvx\j:vrunt. Primnm irenus seusum et captum hom- 

•"> ÜIaqueat, secuiuluni allicit, tertium stui^facit ; se- 

,5;:x'utu voro omnia. 

DE ATHEISMO. 

Pirit IfiitijHniH in Cffrde suo, non est Deus. 

rriminn, dixit in corde ; non ait, eogitavit in corde; 
V.»v ost, non tarn ita sentit penitus, sed vult lioc credere : 
t^uoin'ani expi'dire sibi videt ut non sit Deus, omni ra- 
lione sibi lioe snadere et in animum inducere conatur: 
ot tanquam thenia aliquod, vel {wsitum, vel placitum, 
.is<onM\» vt adstiuere et firmare studet. Manet tamen 
ille iornieulus luminis primi, quo divinitatem agnoscimus, 
quem |>rorsus extin(jnere et stimulum illuni ex corde 
ovoliere trustra nititur. Quare ex malitia voluntatis 
sua\ et non ex nativo sensu et judieio, lioe supponit ; ut 
i\\\ eomieus |)oeta, Tuno animni* meHn arccssiit ad ineam 
i^'»ifrntiiim, ([uasi ipse alter esset ab aninio suo. Itaque 
Atbeista niagis dixit in eorde, <juam sentit in corde, 
qn*Hl non sit Deus. Secundo, dixit in corde, non ore 
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lücatus est ; &&i iiotandum est hoc metii legis et f;ima? 

ifieri* Nam ut ait ille, JW-gitre Dm^ dißtnU tat in eon- 

\dm%e pofHtd^ atd in consessu famtliari fxpeditum* Nam 

si hijc Tinculum tollatur e medio, noii est hiemsk, quse 

majore stucUf) se pandere et spargcre et muJtiplicare 

nitfttiir. quam Atliefsmas. Nee videas eos qui in hunc 

mentk insaiiiaiii itnmei'si sunt aliud fere spirare. et im- 

pöititne incalenr'e, quam verba afheisnii ; nt iu Lucre- 

tio Epicureo^ qui fere siiam in i-eliijjionem invfctivam 

&iiignJis atiiü subJL*ctis iutorealarem facit. Rat in yidetur 

esse^ qtiod Atheista» cum sibi non satis acquiescat, lestu- 

an.s Dec sibi satis eredtms, et crebra sull* üpiDionis de- 

Hquia in iulcrioribus patiens, ab aliorum assensu refocil- 

Uri cupit, Nam recte dictum est ; Qtd al/eri (/phuonem 

apifTobare Aedtih ctipit^ ip»e dißdit, Tt*rtio^ insipiens 

est, qui hoc in enrde dixit ; quod verissimum est, non 

tan tum quod divina non sapiat, sed etiam secundum 

homitttfin. Primo enim ingenia qme sunt in atheismum 

proniora, videa^ fere levia, et dicacia, et audaeula, et 

insolentia: ejus denique compjsitionis^ quse priideutiäB 

I et gmvitati monim advcrsissima est. Secundo, iiiter 

vinm pjlitieo^, qui altiom ingenü et latioris eardfs fuenmt 

Ifeligionera non arte quadaiu ad popiilum adlubuerunt, 

Isecl interioi'e doginate rolucre» tit qui prnvidenti*T et 

|funun«'e [»lurimuni tribuerint. Ctmtra, qui artibus suis 

<^ induätrtis, et causis proxiniis et appareutibus ornnia 

ripseriiut, et, ut ait pruplieta, rdihm Mtm immohirHnt^ 

li]|i fuerunt politici, et eircumturauei, et maguitudi- 

Inis actionum inca|>aces- Tertio, in physicia et iJfud 

affirmo, partim philosojibiie naturalis, et lu ea firo- 

gresHum liruinarcm, ad Atheismura opiniones inclinare : 

I contra, multum philosophi:e naturalis, et progre^sum 

in ea pem^ranteni, ad religioneni animos circumferrei 
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Quare Atheismus stultitia} et inscitisB ubique convictns 
esse videtur, ut mcrito sie dictum insipientium, Non ut 
Dem. 

DE HJBRESIBUS. 

ErraÜB^ iiescientes ScripturaB^ neque potestatem Dd. 

Canon iste mater omnium canonum adversus hasreses. 
Duplex erroris causa, ignoratio voluntatis Dei, et igno- 
ratio vel levior contemplatio i)otestatis Dei. Voluntas 
Dei revelatur magis per scripturas, Scrutamini ; po- 
testas magis per creaturas, Contemplamini, Ita asse- 
rcnda j)lenitudo potestatis Dei, ne maculemus volunta- 
tem. Ita asserenda bonitas voluntatis, ne minuamus 
potestatem. Itaque religio vera sita est in mediocritate, 
inter superstitionem cum literesibus superstitiosis ex una 
parte, et atlieismum cum lia^resibus prophanis ex altera. 
Sui)ei*stitio, repudiata luce scripturarum, seque dedens 
tniditionibus j)ravis vel apocryphis, et novis revelationi- 
bus, vel talsis interpretationibus scripturarum, multa de 
voluntate Dei fiiigit et somniat, a scripturis devia et 
aliena. Atheisnuis autem et tbeomachia contra potes- 
tatem Dei insurgit et tumultuatur, verbo Dei non cre- 
dens, ([uod voluntatem ejus revelat, ob incredulitatem 
j>otestatia ejus, cui omnia sunt possibilia. Ha»reses 
autem, ipue ex isto fönte emanant, graviores videntur 
eieti'ris. Nam et in politiis atrocius est potestatem et 
majestatem minuere, quam famam principis notare. 
lla»ivsium autem (juiv j^otestatem Dei minuunt, praeter 
atlieismum i)urum tres sunt gradus, habentque unum et 
idoiu mysti'rium (nam onniis antichristianismus opera- 
lur in mystiM'io, id est, sub imagine boni ;) hoc iy)sum, 
ut voluntatem Dei ab omni aspersione malitise liberent. 



MEDITATIOXES SACILfi. 79 

Primus gradus est eorum, qui diio principia constituunt 
paria, ac inter se pugnantia et contraria, unum boni, alte- 
rum mali. Secundus gradus est eorum, quibus nimium 
laesa videtur majestas Dei, in constituendo ad versus eum 
principio aiRrmativo et activo : quare exturbata tali au- 
dacia, nihiloininus inducunt contra Deum principium 
negativum et privativum. Nam volunt esse opus ipsius 
materias et creatura) intenuim et nativum et substanti- 
vum, ut ex se vergat et relabatur ad confusionem et ad 
nihilum ; nescientes ejusdem esse omnipotentltc ex ali- 
quo niiiil facere, cujus ex nihilo aliquid. Tertias gi-adus 
est eorum, qui arctant et restringunt opinionem priorem 
tan tum ad actiones humanas, quact participant ex pec- 
cato, quas volunt Substantive, absque nexu aliquo causa- 
rum, ex interna voluntate et arbitrio liumano pendere ; 
statuuntque latiores terminos seien tiae Dei quam potes- 
tatis, vel potius ejus partis potestatis Dei (nam et ipsa 
scientia potestas est) qua seit, quam ejus qua niovet et 
agit ; ut pra?.sciat qutedam otiose, qu» non pnedestinet 
et prajordinet. Et non absimile est figmento quod Ep- 
icurus introduxit in Democritismum, ut tatum tolleret 
et fortunaB locum daret ; declinationem videlicet atomi ; 
quod semper a prudentioribus inanissimum commentum 
habitum est. Sed quidquid a Deo non pendet, ut au- 
thore et principio, per nexus et gradus subordinatos, id 
loco Dei erit, et novum principium, et deaster quidam. 
Quare merito illa opinio respuitur, ut la»io et diminutio 
majestatis et potestatis Dei. Et tarnen admodum recte 
dicitur quod Deu% rwn »it author mali^ non quia non 
author, sed quia non mali. 
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DE ECCLESIA ET 8CRIPTÜBIS. 



Pfi^tqc$ f^ üi iahfTnaculo tuo a contracUetione linguarum, 

Ci»nTradictiones linjruarum ubique occumint, extra 
tabifmarulum Dei. Quare quocunquc te vert^jris, exi- 
tam oonnwersianim iion reperies iiisi liuc te receperis. 
Dic«v. vorum est, nompe in unitatem ecclesiae. Sed 
«d»'C'rr*\ Erat in tal>emaculo arca, et in arca testimo- 
uiam ^i] tabula» legis. Quid mihi narras corticem 
taScTnÄ^niH. sino nueleo testimonii ? Tabcmaculum ad 
r»C-».*ki^*lum et tnidendum testimonium erat ordina- 
xxar*. E^vioui niixio et eeclesiae custodia et traditio per 
nikT^ss scnpiuramm demandata est, sed anima taber- 
TJk-^V. rt^ Tostimonium. 
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OF THE WORKS OF GOD AND THE WORKS OF MAN. 

GW saw all that he had made and behold ü was very 
good : But man when he tumed to look an the works 
that hts hands had wrought^ found that all was vanity 
and vexation of spirit, 

Wherefore if thou labour in God's works, thy sweat 
shall be as a sweet ointment, and thy rest as the Sab- 
bath of God : thou shalt labour in the sweat of a good 
conscience, and thou shalt take rest in the leisure of 
deHghtful contemplation. But if thou follow after the 
mighty things of men, thou shalt work in pain and dis- 
tress, and thou shalt look back upon thy work with 
disgust and reproach. And justly doth it happen to 
thee, O man, that seeing thou thyself that art the work 
of God requitest him not with well pleasing, even so 
thine own works bear thee the like fruit of bitterness. 

OF THE MIRACLES OF OUR SAVIOUR. 

He hath done all things well. 

A true applause. God, when he created all things, 
saw that each and all was exceeding good. God the 
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\ •.>.. ii ii*i uiiracles which he wrought (and every 

u'.;-^»: > i r.ew «vnitiüii, and not according to the 

1, r if i:?-: £rst creation), would do nothing that was 

n»v lJlt.^i^■:l*ier matter of grace and beneficence. Moses 

*riii:j:iiT minicles, and destroyed the Egyptians with 

niur.\ }'lÄpii*s: Elijah wrought miracles, and shut up 

in-jiM-n ihal no rain should fall iii)on the earth ; and 

u^n called down fire from lieaven to consume the 

ßiptain* and their fifties : Elisha wrought miracles, and 

Inuijlht slie-bears out of the wood to tear the little 

chilJren: Peter smote Auanias the sacrilegious hyp- 

»«orite with death; Paul, Elymas the Sorcerer with 

WinJness. But nothing of this kind was done by 

Jesus, üpon hini the spirit descended in the form of 

a duve ; whereof he said, ye hiow not of what sjnrlt ye 

art\ The spirit of Jesus was the spirit of the dove. 

Thi>se servants of God were as God's oxen, treading 

out the com and trampling the chaff under their feet; 

Jesus was the Lamb of God, without wrath or judg- 

ment.^. All his miracles were for the benefit of the 

human body, his doctrine for the benefit of the human 

soul. The binly of man Stands in need of nourish- 

moTit, of defence from outward accidents, of medicine. 

Hc üathcrod the multitude of fishes into the nets, 

wii.Tcl'V to supply men with niore plentiful food. He 

Tir-in»-i wator into the worthier nourishment of wine, to 

^1». mrtr*- h^^rt. Ho caused the fig tree, because it 

T.,u - v i> .v^'i^intetl office (that of yielding food for 

T-.. . • « :>or rtway. He multiplied the scanty störe 

.. ■ ^ <. i --^hi^s that the host of people might be fed. 

.. - V > •■^-' Winds because they threatened danger 

.... , .» ,.r\' in the ship. He restxHvd niotion to 

•: :j rhe blind, speech to the dumb, health 
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to the sick, cleanness to the lepers, soand mind to them 
that were possessed of devils, Hfe to the dead. There 
was no miracle of judgment, but all of mercy, and all 
upon the haman body. For with reference to riches, 
he deigned not to work any miracles ; except that one 
about giving tribute to CaBsar. 

OP THE INNOCBNCY OP THE DOVE AND THE WI8DOM 
OP THE 8ERPENT. 

The fool reeeiveth not the word of tvisdom^ except thou 
cUsoover to htm what he hath in kU heart, 

To a man of perverse and corrupt judgment all 
instroction or persuasion is fruitless and contemptible 
which begins not with discovery and laying open of 
the distemper and ill complexion of the mind wliich 
is to be recured : as a plaster is unseasonably applied 
before the wound be searched. For men of cornipt 
onderstanding, that have lost all sound disceming of 
good and evil, come possessed with this prejudicate 
opinion, that they think all honesty and goodness pro- 
ceedeth out of a simpHcity of manners, and a kind of 
want of experience and unacquaintance with the aftairs 
of the World. Therefore except they may perceive 
those things which are in their hearts, that is to say 
their own corrupt principles and the deepest reaches of 
their cunning and rottenness, to be throughly sounded 
and known to him that goes about to persuade with 
them, they make but a play of the words of wisdom. 
Therefore it behoveth him which aspireth to a goodness 
not retired or particular to himself, but a fructifying and 
begetting goodness, which should draw on others, to 
know those points which be called in the Revelation 
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the deep% of Satan ; that he may speak with anthoritj 
ind true insinuation. Hence is the preeept: Try aU 
things^ and hold that which is good: which induceth a 
disccming election out of an examination whence notb- 
ing at all is excluded. Out of the same foantain ariseth 
that direction : Be you wise as SerpenU^ and innocent as 
I^ooes. There are neither teeth nor stings, nor venom, 
nor wreaths and folds of serpents, which ought not to 
be all known, and as far as examination doth lead, 
tried : neither let any man here fear infection or pollii> 
tion ; for the sun entereth into sinks and is not defiled. 
Neither let any man think that herein he tempteth God; 
for his diligence and generali ty of examination is com- 
manded ; and God is sußcient to preserve you immaenh 
lote and pure} 

OF THE EXALTATION OF CHARITY. 

]f I rejaiced at the destruction of him who hated rne^ 
and lifted up myself when evil fomid him. 

The protestation of Job. To love them that love 
US is the charity of the Publicans, upon c5ontract of 
Utility : but to be kindly disposed towards our enemies 
is one of the highest points of the Christian law, and 
an imitation of divinity. Yet again of this charity 
there are many degrees. Whereof the first is to forgive 
our enemies when they repent: and of this there is 
found even among the more generous kinds of wild 
beasts some shadow or image : for lions also are said to 
be no longer savage towards those who yield and pros- 

1 1 have here mcrely Iranscribed the old translation ; which seeins to ma 
particularly well done, and beinj: rather freer and fiiUer than the uthcrs, 
may poasibly Imvo some of Bacon's own band in it. 
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tmte thcrmrh*es* The second di^^ree h to forgivü our 
eoemit?» though they hs more otj^tinate, and wiüiout 
oftV*rin|i^ of i\^onriliationp The third dt^^ree is, ntit 
oiiJy t*J iiccord panloit and grace, but to contbr upon 
Üicni fuvours and U^nüfit*« NevenlK-lüss all ihtm« de- 
gnt*!t havi% or nmy have, so m et hing in them of osten- 
tstiucit or at k'ast of magnaiiuuit\% rather than of pure 
charity. For wheti a man ftsel^ that virtge i& yrnceed- 
ing fniin hirn, it may be that ht? iVels a pridt* in it, and 
h t;tking dtdig!it more in ihu fruit of his own viitue 
tlian in tlie wdtar«; and good of his neiglibour* But if 
€vU üVf^rtak^ ywur eneniy from elsüwhere, and yon in 
ÜK* iniiio!<!il ref'tisses of your lieart are grieved and dis- 
lT«»atHj, and feel na tondi of joy, as thinking üiat the 
day of your ruvenge and re<lress iiaj^ conie ; — thia I 
aec4juiit to be tlie ^umniit and exaltaiion of Charity. 



OF MUDEaATION OF CABES* 

There ought to bc a measure kept in Ininian cares, 
Ebt! aro they both unprofitable, m oppi't'ssing the mind 
and confounding the judgment ; and profan<i, as suvour- 
iiig of a niind whicli promises lo iiself a kind of f>er[ii^ 
Uiity in tJitngf^ of tlüi^ moHd, For we ought to be 
ereAturet» of to-day, by reaÄon of the ahortnesa of life, 
not of t4>mrjrruw ; Imt, as he says, mzin*} the prmi*nt 
Ütm ; ior to-morrow will have it« tui'n and beconit* to- 
ilay : and tiierdbre it is enough if we take tliought ibr 
the preai^nt* Not that inoderate cares, whethor f<»r a 
man'« fanjily or for tbe public nv for bnsiness comüUit€?d 
to hiit Charge, ara reprelieniled, ßiit herdii is a two- 
fbld excess* The first, when w« carry our cart^s to too 
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great length and into times too far oflT, as if we could 
bind divine providence by our arrangements ; a thing 
which even among the Heathen was ever held insolent 
and unlucky. For it has commonlj been seen that 
those who have attributed mach to fortune and held 
themselves alert and vigilant to nse occasions as they 
present themselves, have enjoyed great prosperity; 
whereas deep schemers who have trusted to have all 
things cared for and considered, have been unfortnnate. 
The second kind of excess is, when we dwell on our 
cares longer than is neeessary for just deliberation and 
decision. For which of us is there who cares only so 
much as is neeessary that he may know what to do, or 
know that he can do nothing : and does not tum the 
same things over and over in his mind, and hang use- 
lessly in the same circle of cogitations, tili he loses him- 
self in them ? Which kind of cares is most adverse 
both to divine and human considerations. 

OF EARTHLY HOPE. 

Better is the sight of the eyes than the wandering of the 
desire. 

The sense which takes everything simply as it is 
makes a better mental condition and estate than those 
imaginations and wanderings of the mind. For it is 
the nature of the human mind, even in the gravest 
wits, the moment it receives an Impression of anything, 
to sally forth and spring forward and expect to find 
everything eise in harmony with it : if it be an im- 
pression of good, then it is prone to indefinite hope ; if 
of evil, to fear. Whence it is said, 

By her own tales is Uope füll oft deceived. 
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aad OD the otlier hand, 



In 4oiibUUI timet Fear SiUi fothod*^ tbe wontt. 



In fcÄT however there is some advantage : it prepares 
endurance and sliarpens industry. 

Till' tvk rnii i^how no iaco tlint^f sttang« to m«^ 

Ejidi chmire r h II VIS potirilcri'd, and [n thotight rchearsed^ 

But in lm\K* there seemji t«j be no use. For what 

avait?^ that unHri|mtioii nf gocKl? If the good turn out 
lesäs Ümn jou hoptnl tbr, i^ood tboiigli it Vk3, yct becaiise 
it h not i<? gpod, it seems to you more like a loss ttian 
a gäin, by rea^on of the overhopc. If neithcr more 
nor lesjii, but so ; tbe eveiit bejiig equal and answerable 
tt) the hope ; yet the flower of it having beeu by that 
hof>e ulrL^ady gatbered, you find it a stale tbing and 
almost di.stastefuL If the goocl be beytmd tlio hupe, 
then HO donbt there is a sense of gaiii : trae : yet had 
it not been better to gain the whole by lioping not at 
all, tban tbe difference by hopmg too little? Ami such 
b tbe effeet of hope in prosperity* But in adversity it 
eniTVfttes the true strengtb of the mind, For matter 
of hope cannot always be forthcoming ; and if it fail, 
tliniigh bnt for a monient, the whole strengtb and sup^ 
port of the mind goes with iU Moreover tbe mind 
auftbrs in dignlty, wben we endure evil only by si*IMe* 
c<?ption and looking another way, and not by fortitud^ 
and judginent. And tlierefore it was an idie fiction t>f 
the poets to make Hope tbe antidote of human diseases, 
bi'cauie it rnitigatea the pain of them ; wbor^saiS it is ia 
fiict an inflammation and exasperation of them ratber, 
Qiültiplying and makin<^ ibüm break out afresh. So it is 
Dei^ertheWs^ that most men give themselves up entire- 
ly t*> Jinaginations of bope and these wandering^ of the 
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mind, and thankless for the past, scarce attending to the 
prescnt, ever young, hang merely upon the future. I 
beheld all that walk ander the 8un wüh the next yoxUh that 
ghall rise after Um ; which is a sare cUsease and a gnat 
madtiess of Üie mind. You will ask perhaps if it be 
not better, when a man knows not what to expect, that 
he should divlne well of the future, and rather hope 
than distrast, seeing that hope makes the mind more 
tranquil. Certainly in all delay and expectation to 
keep the mind tranquil and steadfast by tlie good gov- 
ernment and composure of the same, I hold to be the 
chief tirmament of human life ; but such tranquillity 
as dejHjnds upon hope I reject, as light and unsure. 
Not but it is fit to foresee and prcäuppose upon sound 
and sobt»r conjccture good things as well as evil, that 
wo niay the better fit our actions to the probable event : 
only this must be the work of the understanding and 
jutlginent, with a just inclination of the feeling. But 
who ia there whose hopes are so ordered that when 
onco ho has concluded wlth himself out of a vigilant 
and stoady ronsideration of probabilities that better 
thin^ are Coming, he has not dwelt upon the very an- 
tioi|^ition of g^Hul, and indulged in that kind of thought 
as in a ploasimt dream ? And this it is which makes 
\\w miml light, frothy, unequal, wandering. Therefore 
all ho|H* is to be employcd upon the life to come in 
K*\no« : Init hero on earth, by how mnch purer is the 
Ä^«M* of things present, without infection or tincture 
^' «M;igtiuition, by so much wiser and better is the 

Long hope to chcrish in so short a span 
Befits not man. 
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OP HYPOCRITES. 

/ unll have mercy ayid not sacrifice. 

The ostentation of hypocrites is ever confined to the 
Works of the first table of the law, which prescribes our 
daties to God. The reason is twofold : both because 
works of this elass have a greater poinp of sanctity, and 
because they interfere less with their desires. Tlie 
way to convict a hypocrite therefore is to send him 
from the works of sacrifice, to the works of mercy. 
Whence the text: Pure religwn and tmdefiled hefore 
Q^od and the Father is thü^ to visit the orphans and wid- 
(W$ in their affliction ; and that other, He who hveth 
not kis hrother whom he hath seen, liotc shall he love God 
whoin he hath not %een ? There are sonie however of 
a deeper and more inflated hypocrisy, who deceiving 
themselvcs, and fancying themselves worthy of a clos- 
er conversation with God, neglect the duties of char- 
ity towards their neighbour, as inferior matters. By 
which error the life monastic was, not indeed origi- 
nated (for the beginning was good), but carried into 
excess. For it is rightly said ihat the office of prayer 
i» a ffreat office in tJie C/iurch ; and it is for the service 
of the Church that there should be companies of men 
relieved from cares of the world, who may pray to 
God without ceasing for tlie State of the Church. But 
this institution is a near neighbour to that form of hy- 
pocrisy which I speak of : nor is the institution itself 
meant to be condemned ; but only those self-exalting 
spirits to be restrained. For both Enoch, he who 
walked with God, prophecied, as we know from Jude, 
and endowed the Church with the fruit of his proph- 
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OF ATHEISIC. 

The fool haJth said in Jus heart^ There ü no GocL 

First, he hath said in Id» heart; it is not said, he hath 
thoHifht in hU heart; that is, it is not so much that he 
feels it inwardly, as tliat he wishes to believe it. Be- 
cause he sees that it would be good for him that diere 
were no God, he strives by all means to persuade him- 
self of it and inducc hinisclf to think so ; and sets it up 
as a thenie or position or dogina, which he studies to 
assert and niaintain and establish. Nevertheless there 
rcniains in him that sparkle of the original light 
wheivby we acknowledge a divinity, to eztinguish 
which utterly, and pluck tlie instinct out of bis heart, 
he strives in vain. And therefore it is out of the 
xnalice of bis will, not out of bis natural sense and judg- 
ment, that he niakes this supix)sition : as the comic 
poet snys Then came my mind over to my opinion ; as 
though himself and bis mind wcrc not one. And so it 
is true that the Atheist has rather said in bis heart 
than thinks in bis heart that there is no God. 

St'condly, be hath said it in bis heart : he hath not 
spoken it with bis moutb. But note that this is from 
fear of law and opinion : as one says, It i% a hard math 
ter to deny the Gods in a public assemhly^ but in afamü^ 
iar Conference it is easy enouyh. For if this restraint 
were removed, there is no beresy wliicb strives with 
more zeal to spread and sow and multiply itself, than 
Atbeism. Nor sliall you see those wbo are fallen into 
this phrensy to breathe and imix)rtunately inculcate 
an\-tbing eise abnost, than speecb tcnding to Atbeism ; 
as in Lucretius the Epicurean ; wbo makes liis invec- 
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tive against religion almost as the burthen or verse of 
retum to every otlier subject. The reason appcars to 
be that the Atheist, not being well satisfied in liis oym 
mind, tossing to and fro, distrustfiil of hiinself, and 
Unding manv times his opinion faint within him, desires 
to have it revived by tlie assent of others. For it is 
rightly said that he w/to is very anxiouH to a];j/rove hü 
opinion to anather^ himself distrust^ iL 

Thirdly, he is a fool wlio lias said this in his heart ; 
which is most true : a fool, not only as wanting wisdom 
in divine matiers, but humanly also. For fii*st, you 
will find those wits which are prone to Athcism to be 
commonly light and scoiKng and rash and insolent : of 
that composition in short which is most opposed to wis- 
dom and gravity. Secondly, among statesmen, the 
deeper wits and largcr hearts have not niadc pretenco 
.of religion to the people, but have in their private and 
in ward opinion paid rüS()ect to it, as those who have 
atti ibuted most to providence and fortune : while those 
on the contrary who have ascribed eventhing to their 
own arts and industries, and to immediate und ap- 
parent causes, and Haerificed (as the prophet says) to 
their own nets^ have been paltry politicians, and moun- 
tebanks, and incapable of great actions. Thirdly, in 
physics likewise I maintain this — that a little natural 
pliilcMophy and the first entrance into it inclini^s men's 
opinions to Atheism ; but on the other band niuch nat- 
ural philosophy and a dce))er progress into it brings 
meifs minds about again to religion. So that Atheism 
appears to be convicted on all sides of folly and igno- 
rance : and it is truly the saying of fools, that there is 
no God. 
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OF HERE8IES. 

Ye err^ not hwming the Scriptures nor the power qf Ood. 

This canon is the motlier of all canons against here- 
sies. Tlie cause of error is twofbld : ignorance of the 
will of God, and ignorance or superficial consideration 
of the power of God. The will of God is more re- 
vealed tlirough the Scriptures: Search the iScriptures ; 
his power more through his crcatures: Behold and 
consiJer the ereatures. So is the plenitude of God's 
power to be asserted, as not to involve any imputation 
upon his will. So is the goodness of his will to be as- 
serted, as not to imply any derogation of his power« 
True religion therefore is seated in the mean, between 
Supei*stition with superstitious heresies on one side, and 
Atheism with profane heresies on the other. Supenti- 
tion, rejecting the light of the Scriptures, and giving 
itself up to corinipt or apocrj^hal traditions, and new 
revülations or false int<jq)retations of the Scriptures, 
invents and dreauis inany things conceming the will of 
God which are astray and alien from the Scriptures. 
Atheism and Theomachy rebels and mutinies against 
the power of God ; not trusting to his word, which re- 
veals his will, because it does not believe in his pow«r, 
to whom all things are possible. Now the heresies 
which spring from this source appear to be more hein- 
ous than the rest : for in civil govemment also it is 
a more atrocious thing to deny the power and majesty 
of the prince, thkn to slander his reputation. But 
of the heresies whicli deny the power of God, there 
are, besides simple atlieism, three degrees; and they 
have all one and the same mystery (for all antichris- 
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[ism works in a mystL^rr, that is undtT a shaclow 

good) ; namely to dischiu*ge the will of Goci from 

I Imputation of evil* TFie first degret? is of tlicäe 

Wio scrt aji two equal aii<l contrary principles, at 

lar witJi Olle another, one of good thu oth^r of Ul. 

ihe SL*ccind m of tho?e wlru tluiik it too injurioua 

iIh! niajesty of Gotl to allow of aii active and aftirm- 

ive priuciple being sei up against him ; and therdore 

ejt?ct such boldness ; but nevertliekss bring in a nega- 

re and privative principle in Opposition to hluj. For 

bey »»uppose it to be tbe mhereut natural and i» übst an- 

Operation of matter itself and the creature, to tend 

id fall back of itself into confusioii and notbin^ness : 

Dt krtowing that it is no less the work of omnipotenca 

make nothing of somethingi tban to make something 

' Mothing. The third dogree is of thnse who limit and 

in the fomier opinion to human actions only, 

iicb partiike of sin : whicli actions ihey suppo&e to 

ppend sobstantively and without any cbain of causea 

up'in tho in ward will and choice of man ; and who 

gi\e a wider i-an^ge to the knowdedge of God tluin to 

hh power ; or rather to that part of God*s power (for 

knowledgö itself is power) whereby he knows, tlian to 

ihiit whereby he works and acts ; soffen ng him to fore- 

know gome thing^ m an uneoncemed h>üker on, w*hich 

Ijc doei» not [iredeätijie and preordain : a notion not 

lUke the figineiit which Epicurus introduced into üie 

jhilosophy of Dctnocrittis, to got rid of fate and raake 

am for fortune ; namely tho »idelong motion of the 

Ltom ; which has ever by tbe wiser sort been ac- 

ounted a vety empty de vice. Bnt the fact is that 

rlmtevier does not depend upon God as author and 

incipi«, by ÜJiks and subordinat^ degrees, the same 
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will be instead of Grod, and a new princqila ud 
of oBurping God. And therefi»« that opinkm k rig^y 
rejected as trcason againat the umjeatj and power dP 
Gtxl. And yet for all thai it is vetj trolj aaid tlal 
Ovd 18 not the author qf eml; not becanae he it not an- 
thor, — but because not of evil. 

OF THE CHUBCU AND THB BOBXFTÜBV. 

T?u>u shdlt proteet them in iJijf UAemaeU fram the an^ 
tr€uUetian qf UmguiU. 

Contradictions of tongues are fbnnd ev<ajwhace out 
of the tabemacle of God : turn wbich way you will 
therefore, you will find no end of oontroTeniea unloaa 
you betake younelf thither. IVae, yoa all tay-^^ 
namely to the unity of the Chnrch. Bat obs^ve. 
In the tabemacle was the ark, and in the ark was the 
testimony or tables of the law. Why do you talk to 
me of the tabemacle, which is the shell ; withoot the 
testimony, which is the kemel ? The taberaade was 
ordained for the custody and handing down of the tee- 
timony. In like manner to the Church is committed 
the custody and handing down of the Scriptores : bot 
the soul of the tabemacle is the testimony. 



PRAYERS. 



PREPACE. 



Of the three prayers which follow, the two first 
come from the Baconiana^ and would be accepted as 
genuine compositions of Bacon's on Tenison's author- 
ity, even if we did not find Latin versions of them in 
works published by himself. The third is of more 
doubtful authenticity ; being attributed to Bacon on 
no better authority (so far as I know) than that of 
the unknown editor of the Hemains ; who prints it 
at the end of the volume, immediately after the Con- 
fession of Faith. That Dr. Rawley makes no men- 
tion of it, is not perhaps to be taken as a proof that 
he thought it not genuine ; because it belongs to a 
class of compositions which he did not consider proper 
for publication ; and Tenison's silence may mean no 
more than that he had no evidcncc that it wag genu- 
ine ; for if he had found any copy of it among Bacon's 
papers, he would probably either have printed it with 
the other two, or referred to it as already printed. 
The extemal evidence therefore cannot be consid- 
ered conclusive either way ; but inclines if anything 
against it. Nor does the internal evidence help much 
to settle the question. The language of devotion is 
a common langnage and tcnds to drown the distinc- 
tions of persona] style. I cannot say that there is 
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any thing in it which strikes me m deeidedly nnlike 
Bacon ; and my chief reason fi)r doobting tbat tt is 
his, is that neither does it contam anythiiig whioh 
strikes me as deeidedly like bim. And with tUs 
mark of doubt upon it, it may take ita place witb the 
others. 

A fourth prayer of Bacon's there ia, of ibe aatben* 
ticity of which I have no doubt. Bat as its pecoliar 
significance depends upon the occasion on whicb it 
was composed, I resenre it fixr ita place among the 
Occasional Works. 



PRAYEßS. 



TWO PRAYERS 

COMFOSSB BT SIB FRANCIS BACON, BARON OF VERÜLAM 
AND VI8C0UNT ST. ALBAN.^ 



Thefirst Prat/er, called hy hü Lordship 

THE STUDENT's PRAYER. 

To God the Father, God the Word, God the Spirit, 
we pour forth most humble and hearty supplications ; 
that He, remembering the calamities of mankind and 
the pilgrimage of this our life, in which we wear out 
days few and evil, would please to open to us new 
refreshments out of the fountains of his goodness, for 
the alleviating of our miseries. This also we hum- 
bly and eamestly beg, that Human things may not 
prejudice such as are Divine ; neither that from the 
unlocking of the gates of scnse, and the kindling of a 
greater natural light, anything of incredulity or in- 
tellectuai night may arise in our minds towards the 
Divine Mysteries. But rather that by our mind 
^ Baconiana, p. 181. 
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throughly cleansed and purged from ftncy and YWoSr 
ties, and yet subject and perfecdy ^yen np to the 
Divine Oracles, there maj be giTen unto JPftith the 
things that are Faith's. Amen. 



The %eoond Prayer^ cäHed hy hi$ IjOfäMp 

THE WBITER's PBATEB. 

Thoü, O Father I who gavest the ViriUe Light u 
the first-bom of thy Creatores, and didst ponr into 
man the Intellectual Light as the top and coosomma» 
tion of thy workmanship, be pleased to protect and 
govem this work, which Coming from thy Gtoodness 
retumeth to thy Glory. Thon, after thon hadst r^ 
viewed the works which thy hands had made, beheld- 
est that everything was very good; and thon didst rest 
with complacency in them. Bat Man refiecting on 
the works which he had made, saw that oZZ wo» vanUy 
and vexatian of Sphrit^ and conid by no means acqniesöe 
in them. Wherefore if we labour in thy works with 
the sweat of our brows, thou wilt make us partaken 
of thy Vision and thy Sabbath. We hmnbly hdg 
that this mind may be steadfastly in us, and that thou, 
by our hands and also by the hands of others on whom 
thou shalt bestow the same spirit, wilt please to con* 
vey a largeness of new alms to thy iamily of Maiw 
kind. These things we commend to thy everlasting 
love, by our Jesus, thy Christ, Gkxl with us. Amen. 
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A FRAYER 
Maäe anä med by the late Lcrd Oh^meeB^^^ 

O srERH jiL God, and most mercifii! Fatlier in Jesus 
Christ in whom thou hast tnade** Let the words of 
oiir iiiouths, and the meditatiüns of oiir heaits be now 
and ei^er gradous in thj sight, and acceptable unto 
thee» O Lord, our God, our strength, and our Re- 
deeiuer* 

O Etemal God, and most mereifiil Father in Jesiu 
Chmt, in whom thoa Last made a covenant of grace 
and merc^ with all those that come unto thee in 
him; in his name and mediation we humbly prostrate 
our>!ieIves before the throne of thy mGrcics' s<?at^ ac- 
know ledging that by the breach of all thy holy laws 
and commandraents» we are become wild olive branches, 
ätraitgers to thy covenant of grace ; wo have defaced 
in ourseh^es thy sacred iniage imprinted in us by crea* 
tion ; we have linned against heaven and beibre thee, 
Btld are no more worthy to he called thy chlldren* 
udmit US into the place even of hlred servants. Lord, 
thou hast formed ns in onr mothers' wombj;^ thy proV'.- 
idence hath hitherto watched over us* and preserved 
US unto this period of tirae : O stay not the coui'se of 
tliy mercies and loving-kindness towards nsi have 
mercy upon ttSj O Lord, for thy dear Son Christ 
Jesus aake, who i^ the way, the truth^ and the life. 
In liirn, Lord, we appeal from thy justice to thy 
meri-T, beseeching tliee in his name, and for Eis sake 



^ Eitsiiliia, p» 101. 
»ad «teoiid piXigraplM i Ijmt ona cannol well teü wbet^ it be^«^ 
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oiüy, thou wih be grajciouälj pleased freely ta pordcm 
and forgiFe us all our sin^ ftiiJ tlisobedience^ whether 
m thougbti Word, or deed, committed against thj di- 
vine Majesty ; and in Iits preciotis blood-shedding» 
dcath, and perfect obedJence, free tis from the guQt, 
the stain^ tlje ptinishment, and dominion of all our 
«ins* and clothe us witb bis perfect rfgbteousness* 
There is mercy witb thee, O Lord, tbat thou majesl 
be feared ; yea, thy mercies sw allow up the greatneas 
of onr sins: speak peace to our souJs and consciences; 
make us bappy iu the free reniission of all our stns, 
and be reconciled to thy |M>or servants in Jesus Christ, 
in whom thou art well pleased ; suffer not the woHe» 
of thine oi*ti band» to perish ; thou art not delightiKi 
ia the death of sinners, btit in their conversion. Tum 
oüT heam, and we shall be tumed ; convert us^ and 
we shall be eonverted ; illuminate the eyes of our 
minds and underatanding with the bright beama of 
thy Holy Spirit, that we may daily grow in the sav- 
ing knowledge of the heavenly myst^ry of our redemp- 
tion, wrougbt by our dear Lord and Savioiir imos 
Christ; »anctify our wills and affection by the ^me 
S|>irit, tbc most saeYed fountain of all grace and good- 
nmB ; redur^ them to tbe obedience of thy most boly 
will in the practice of all piety toward thee, and char- 
ity towards all men. Inflame our hearts witb thy 
love, vmi forth of them what displeasetb thee, all in- 
fidetity, hardness of bcart, profanenes^, bypocrisy, con- 
tempt of thy holy word and ordinanct^s, all unclean- 
ness, and whatsoever advanceth it^self in Opposition 
to thy holy wilL And grant that henceforth, through 
tliy grace^ we may be enabied to lead a godly, holy, 
iober, and Christian life, in true sincerity and upright- 
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ness of heart before thee. To this end, plant thy holy 
fi?ar in our hearts, grant that it may never depart from 
before our eyes, but continually guide our feet in the 
paths of thy righteousness, and in the ways of thy 
commandments : increase our weak faith, grant it may 
daily bring forth the tnie fruits of nnfeigned repent- 
ance, that by the power of the death of our Lord and 
Saviour Jesus Christ we may daily die unto sin, and 
by the power of his resurrection We may be quickencd, 
and raised up to newness of life, may truly be bom 
anew^ and may be effectually made partakers of the 
first resurrection, that then the second death may 
never have dominion over us. Teach us, O Lord, 
so to number our days, that we may apply our hearts 
Tinto wisdom ; make us ever mindful of our last end, 
and continually to exercise the knowledge of grace 
in our hearts, that in the said divorce of soul and 
body, .we may be translated here to that kingdom of 
glory prepared for all those that love thee, and shall 
trust in thee ; even then and ever, O Lord, let thy 
holy angels pitch their tents round about us, to guard 
and defend us from all the malice of Satan, and from 
all perils both of soul and body. Pardon all our un- 
thankfulness, make us daily more and more thankful 
for all thy mercies and benefits daily poured down 
upon US. I-rCt these our humblc prayers ascend to 
the throne of grace, and be granted not only for 
these mercies, but for whatsoever eise thy wisdom 
knows needful for us; and for all those that are in 
need, misery, and distress, whom, Lord, thou hast 
afflicted either in soul or body, grant them patience 
and perseverance in the end, and to the end: And 
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that, O Lord, not for any merits of ours, but only 
for the merits^ of thy Son, and cur alone Savionr 
Christ Jesus ; to whom with thee and the Holy Spirit 
be ascribed all glory, &c. AmeTU 

1 The original has *^not for any merita of thy Bon: *' the omitted words 
have been suppUed by an obyioiu oonjecture; bat I de not know by 
whom. 



TRANSUTION OF CEETAIN PSALMS. 



PREFACE. 



The trandation of certain Psalms into English veru 

(the onlj verses certainly of Bacon's making that have 

come down to ns, and probably with one or two slight 

exceptions the onlj verses he ever attempted,) was 

made, as the coUection of Apophthegms also was, dur- 

ing a fit of sickness in 1624. Had it been merely com- 

posed, fiurly copied, and presented with a grateiiil and 

graceful dedicadon to his friend George Herbert, there 

would have been nothing in the matter to call for ex- 

planation. A füll mind, accustomed to work under 

the excitement of an eager temperament and the con- 

scioosness of great porposes unaccomplished and the 

time fast approaching when no man can work, cannot 

find rest in inaction; bat only in some other mode 

of activity, which may occupy witbout exciting or too 

deeply engaging it. For this purpose no exercises can 

be better than the tuming over and reviewing of the 

miscellaneons stores of the memory, and the mechani- 

cal process of arranging words in metre. 

Bai for the uiquiet he«! aod brain 

A ose in measnred Unguage lies : 

The sad mechanic exercise, 
Like dull narcotics, niimbing pain. 

Bacon however not only composed these two little 
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bear flower and fruit in another language and another 
age. And it is possible that if an attempt were made 
to translatc the Psalms of David on this principle, it 
miglit not end (as almost all attempts have ended 
hitherto) in the dcgradation of them out of very rieh 
prose into very poor verse. 

Of tliese vcrses of Bacon's it has been usual to speak 
not only as a failure, but as a ridiculous failurc : a cen- 
sure in which I cannot concur. An unpracdsed ver- 
sifier, who will not take tune and trouble about the 
work, must of course leave many bad verses : for po- 
etic fecling and imagination, though they will dislike a 
wrong Word, will not of theinselves suggest a right one 
that will suit metre and rbyme : and it would be easy 
to qiiote from the few pages that foUow, not only many 
bad lines, but many poor stanzas. But in a work that 
is executed carelessly or hastily, we must look at the 
best parts, and not at the worst, for signs of what a man 
can do. And taking this test, I should myself infer 
from this sample that Bacon had all the natural facul- 
ties which a poet w ants : a fine ear for metre, a fine 
fecling for imaginative effect in words, and a vein of 
poctic passion. 

Thou carriest man away a.« with a tide; 

Thtn (htm swim aü hi$ thoughU that mounted high; 
Much like a mocking drcam, that will not Inde, 

But flies bcforc the üight of wakiog eye ; 
Or as the grass, that cannot term obtain 
To ste tJie Summtr come abmU again. 

The thought in the second Hne could not well be 
fitted witli imagery w^ords and rhythm more apt and 
imat^^inative ; and there is a tenderncss of expression 
in the concluding couplet which comes manifestly out 
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<xf a heart in sensitive sympathj with nature, and 
^7 capable of the poet's faith 

that every flower 
Enjoys the air it breathes. 

Take again, as a sample of versification, the opening 
Ol the hundred and fourth psalm : 

Father and King of Powers, both high and low, 
Wbose sounding fiime all creatures serve to blow; 
M/ Toice shall with tho rest strike up thy praise 
And carol of thy works and wondrous way8. 
But who can blaze thy beautie^, Lord, aright? 
Tbcy turn the brittle beains of mortal sight. 
Upon thy head thou wear'st a glorious crown, 
AU sei with virtaes, polish'd with renown ; 
Thence round about a silver veil doth fall 
Of crystal light, mother of colours all; &c. 

The heroic couplet could hardly do its work better in 

the hands of Dryden. 

The truth is that Bacon was not without the " fine 
phrensy " of the poet ; but the world into which it 
transported him was one which, while it promised vis- 
ions more glorious than anjr poet could imagine, prom- 
ised them upon the express condition that fiction should 
be ntterly prohibited and excluded. Had it takcii the 
ordinary direction, I have little doubt tliat it would 
have carried him to a place among the groat poets ; but 
it was the study of his Hfe to refrain bis Imagination 
and keep it within the modesty of truth ; aspiring no 
higher than to be a faithfiil Interpreter of nature, wait- 
ing for the day when the " Kingdom of Man"^ should 
come. 

Besides these translations, Bacon once wrote a soti- 

1 ImSda Vera de Interpretutione Naturrgy the de Regno Hominia. Title 
ctf the Novum Orgamm, 

VOL. xrv. 8 
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net : bat we know no more abont it than tbat it was 
meant in somc way or other to assist in sweetening die 
Queeu's temper towards the Earl of Essex : and it has 
either not been preserved at all, or not so as to be 
identified. There are also two other poems which have 
been ascribed to him, whether upon the authority of 
any one who had means of knowing, I cannot say ; but 
certainly upon external evidence which, in the absence 
of internal evidence to the contrary, entitles them to a 
place somewhere in this edition : and there can be no 
place fitter than this. 

The first is to be found in a volume of manuscript 
collections now in the British Museum (Bibl. Regia, 
17. B. L.) ; but the band is that of a copyist, and teils 
US only that somebody had said or thought that the 
verses were by Bacon : — a fact however which is 
worth rather more in this case than in many others ; 
inasnuich as (verses being out of Bacon's line) a man 
merely guessing at the author is not Kkely to have 
thought of him. The internal evidence teils for little 
either way. They are such lines as might very well 
have been written by Bacon, or by a hundred other 
people. 

VERSES MADE BY MR. FRANCIS BACON. 

The man of life upright, whose guiltless heart is free 
From all dislionest deeds and thoughts of vanity : 
The man whose silent days in harmless joys are spent, 
Wliom h()i)evS cannot delude, nor fortune discontent ; 
That man needs neither towers nor armour for defence, 
Nor seoret vaults to Hv from thunder's violence : 
IIo only can bohold witli unaflVightcd eyes 
The horrors of the det'p and terrors of the skies ; 
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Thus scoming all the care that Fate or Fortune brings, 
He makes the Heaven his book, bis wisdom beavenlv 

things ; 
Good thüughts his only friends, bis lifo a well-spent 

The earth bis sober inn, — a quiet pilgrimage. 

The other is a more remarkable perfonnaiice ; and is 
Mcribed to Bacon on tbe aiitbority of Tbomas Farnaby, 
a contemporary and a scbolar. It is a paraplirase of a 
Greek epigram, attributed bv some to Poseidippus, by 
ofhera to Plato tbe Comic poet, and by others to Grates 
the Cynic. In 1629, onlv tbrce yoars after Bacon 's 
death, Farnaby publisbed a colloction of Greek Epi- 
gmms under the title "H tw av^ohayiai^ 'Kvdo^yia : Flürile- 
gium Epigrammatum Ghrcecorum^ eorumqm Ldtino versu 
« variis redditorum. After giving tbe epignim in qucs- 
t^on, with its Latin translation on the opposite page, 
he adds — Hu^: elegantem V. C. L, Domini Verulamii 
*«P«Kav adjicere adlubuit; and tlien prints the English 
lines below (the only English in the book) ; with a 
Translation of his own opposite, in rhyming Groek. A 
copyof the English lines was also found among Sir 
Henry Wotton's papers, with the name Francis Lord 
Bacon at the bottom ; ^ — a fact which would be of 
^^ight, if one could infer from it that Wotton believed 
*henn to be genuine ; for he was a man likely enough 
*o know. This, however, would be too much to infer 
from the mere circumstance that the paper had been in 
Wotton's possession, for it may have been sent to bim 
'^y a correspondent, he knowing nothing about it : and 
as the case Stands, he is not sufficiently connected with 

^ See ReliquiiP Wottonian«, p. 518. 
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ic CO be oited as a Avitness. Bnt on the other hand 
Funiaby*s ovidence is direct and strong. He speaks as 
it' üieiv wore no doubt about the &ct; nor has there 
ever« I beliove, bcen a rival claim put in for any body 
eise. So that unless the supposition involves some 
iuipn.»lKibility (and I de not myself see any), the 
luicunil i*onclusion is that the lines were really written 
bv Bucon. And when I compare them with his trans- 
lations of the 90th and 137tli psalms, the metre of 
which, tliough not tlic same, has a kind of resemblance 
which niakes the comparison more easy, — especially 
in the rhymcd couplet which eloses each stanza, — I 
^hould niysclf say that the internal evidence is in fa- 
Yoiir of their being by the same hand. 

The original (the text of which I take from Welles- 
loy*s Anthohtjia Polyglottd) runs thus : 

UOIKIAlIinOT, ol 6t IIAATONOl KOMIKOT. 

Uoitir r/f ßioToio rufioi rpißov ; eh uy-opj^ fitv 

StiKta Kai xaMTrai m/v/^mc * f^' '5* ^i'tfwt^ 
4>^)oi'Ti(Uf • M' <V «)paf KOfuiTuv uAJC ' h' Ai ßa?M(TOjf 

'Ilv A* (inofyyc, mir/(Kn'. tXfii' )Ufio%", oi'K äfiifHfivo^ 

'Y,(tarat ' ov yafuctc ; Cyf tr' ifirifWTepoc. 
Tinva TTtivui • T7r/f}uaii ÜTatf fSio^ ' al vforr/rff 

'Ktpfjovtx ' (i't :TO?uai (T tfi^raXtv uAfMvie^. 
"Hv ufta rrwi tJf ivotv Ivö^ aipeaic, ^ rd yeviai&ai 

y/LtuSfiTof , ij TÖ ßavelv avTiKa tiktöiuvov, 

Y\w Kntjlish linos which follow (described as " Lord 
Yorulanrs rlogimt rra/vcJta ") are not meant for a trans- 
Ution, and ciui hiudly be called a paraphrase. They 
an* rathor anothor poem on the same subject and with 
tlio siinie si^ntiniont ; and though the to]>i('s are mostly 
tho sanio, the treutiuent of them is very different. The 
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merit of the original consists almost entirely in its com- 
pactness ; there being no special felicity in the expres- 
aon, or music in the metre.^ In the English, compact- 
ness is not aimed at, and a tone of plaintive melody is 
imparted, which is due chiefly to tlie metrical arrange- 
mcDt, and has something very patlietic in it to my ear. 

The world's a bubble, and the life of man 
less than a span ; 

In his conception wretched, from the womb 
so to the tomb : 

Gorst fix)m the cradle, and brought up to years 
with cares and fears. 

Who then to frail mortality shall tnist, 

But limns the water, or but writos in dust. 

Yet since with sorrow here we live opprest, 
what life is best ? 

Courts are but only superficial schools 
to dandle fools. 

The mral parts are tunied into a den 
of savage men. 

And where's the city from all vice so free, 

But may be term'd the worst of all the three ? 

^ So little does the effect depend upon the metre, that a fair enough idea 
may be conveyed of it in English blank verse, which can foUow the words 
more doeelj than rhyme. 

What life ihall a man choo«e ? In eourt and mart 

Are qnairels and hard dealing; carw at home ; 

Laboun by Und ; terron at roa ; abroad, 

Elth«r the finr of lofling what thou hMt, 

Or worae, nought left to lose ; if wedded, much 

Diflcomfort ; comfbrtleM unwed ; a life 

With chlldren troubled, incomplete withont : 

Tonth IboUfh, ago outwom. Of thene two choow then ; 

Or nerer to be bom, or itraight to die. 
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Domestic cares afHict the husband's bed, 

or pains his head. 
Those that live singlc take it for a curse, 

or do tliings worse. 
Some would have cliildrcn ; those thathave tliem moan, 

or wish them gone. 
What is it then to have or have no wife, 
But Single thraldoiii, or a double strife? 

Our own afFections still at home to please 

is a disease : 
To cross the seas to any fbreign soil 

perils and toil. 
Wars with their noise aflFright us : when they cease, 

we are worse in peace. 
What then reniains, but that we still should cry 
Not to be born, or being born to die. 
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my writings I cannot forget; which did pnt me in 
mind to dedicate to you this poor exercise of my siek- 
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I ever rest 

Tour affectionate Friend, 

FR. ST. ALBAN. 
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THE TRANSLATION OF THE Ist PSALM. 

Who never gave to wicked reed 

A yielding and attentive ear ; 
Who never sinner'a paths did tread, 

Nor sat him down in scomer's chair ; 
But maketh it his whole delight 

On law of God to meditate, 
And therein spendeth day and night : 

That man is in a happy state. 

He shall be Hke the fruitful tree, 

Planted along a running spring, 
Which, in due season, constantly 

A goodly yield of fruit doth bring : 
Whose leaves continue always green, 

And are no prey to winter's pow'r : 
So shall that man not once be seen 

Surprised with an evil hour. 
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Wich wicked men it is not so, 

Their lot is of another kind : 
All as the chafF, wliich to and fro 

Is toss'd at mercy of the wind. 
And when he sliall in judgment plead, 

A Casting sentence bide he must : 
So shall he not Hft up his head 

In the assembly of the just. 

For why ? the Lord hath special eye 
To be the godly's stay at call : 

And hath given over, rigliteously, 
The wicked man to take his fall. 
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Hklp, Lord, for godly men have took their flight, 

And left the earth to be the wicked's den : 
Xot one thiit standcth fast to truth and right, 

Wut feai-s, or seoks to please, the eyes of men. 
When one with othor falls in talk apart, 

Their nioaning go'th not with their words, in proof ; 
Uut fair tliey flatter, with a cloven heart, 

\\\ ploasing words, to work their own behoof. 

Uut (tihI cut off the lips, that are all set 

To trap the hannless soul, that peace hath vow'd ; 

And piorce the tongues, that seek to counterfeit 
Tho confidence of truth, by lying loud : 
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Yet so they think to reign, and work their will 
By subtile speech, which enters ev'ry where ; 

And say, Onr tongiies are ours, to help us still ; 
What need we any higher pow'r to fear ? 

New for the bitter sighing of the poor, 

The Lord hath said, I will no more forbear 
The wicked's kingdoin to invade and scour, 

And set at large the men restrain'd in fear. 
And sure the word of God is pure and fine, 

And in the trial never loseth weight ; 
Like noble gold, which, since it left the inine, 

Hath seven times passed through the fiery strait. 

And now thou wilt not first thy word forsake, 

Nor yet the righteous man that leans thereto ; 
But wilt his safe protection undertake, 

In spite of all their force and wiles can do. 
And time it is, O Lord, thou didst draw nigh ; 

The wicked daily do enlarge their bands ; 
And that which makes them follow ill a vie, 

Rille is betaken to unworthy hands. 
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O Lord, thou art our home, to whom we fly, 
And so hast always been from age to age : 
Before the hills did intercept the eye, 

Or that the frame was up of earthly stage, 

One God thou wert, and art, and still shall be ; 
The line of Time, it doth not measure thee. 
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Both death and life obey thy holy lore, 

And visit in their turns, as they are sent ; 
A thousand years with thee they are no more 
Than yesterday, wliicli, ere it is, is spent : 

Or as a watch by night, that course doth keep, 
And gocs, and comes, unwares to them that sieep. 

Tliou carriest man away as with a tide : 

Then do\yn swim all his thoughts that mounted high : 
Miicli Hke a mocking dream, tliat will not bide, 
But flies before the sight of waking eye ; 

Or as the grass, that cannot term obtain 
To see the summer come about again. 

At morning, fair it musters on the ground ; 

At evcn, it is cut down and laid along: 
And tlioutrh it spared werc and favour found, 
The weather would perform the mower's wrong : 
Thus liast thou liang'd our life on brittle pins, 
To let US know it will not bear our sins. 

Thou buriest not within oblivion's tomb 

Our trespasses, but ent'rest them aright; 
Ev'n tliose that are conceiv'd in darkness' womb, 
To thee appear as done at broad day-light. 

As a tale told, which sometimes mcn attcnd. 
And sometimes not, our life steals to an end. 

The life of man is threescore years and ten, 

Or, that if he be strong, perhaps fourscore ; 
Yet all tliings are but labour to him then, 

New sorrows still cotne on, pleasure.s no more. 

Why sliould there be such turmoil and such strife, 
To spin in length this fceble line of life ? 



OF CERTAIN PSALMS. 127 

But who considers duly of thine ire? 

Or doth the thonghts thereof wisely embrace ? 
For thou, O God, art a consuming fire : 

Frail man, how can he stand before tliy face ? 
If thy displeasure thou dost not refrain, 
A moment brings all back to dust again. 

Teach us, O Lord, to number well oiir days, 

Thereby our hearts to wisdom to apply ; 
For that which gnides man best in all his ways, 
Is meditation of mortality. 

This bubble light, this vapour of our breath, 
Teach US to consecrate to hour of death. 

Retum unto us, Lord, and balance now 
With days of joy our days of misery ; 
Help US right soon, our knees to thee we bow, 
Depending wholly on thy clemency ; 

Then shall thy servants both with heart and voice, 
All the days of their life in thee rejoice. 

Begin thy work, O Lord, in this our age, 

Shew it unto thy servants that now live ; 
But to our children raise it many a stage, 
That all the world to thee may glor^- give. 
Our handy-work likewise, as fruitful tree, 
Let it, O Lord, blessed, not blasted be. 



128 k TRiLNSLATION 



THE TRANSLATION OF THE CIVth PSALM. 

Father and King of pow'rs, both high and low, 

Whose sounding fame all creatures serve to blow ; 

My soul shall with the rest strike up thy praise, 

And carol of thy works and wondrous ways. 

Bnt who can blaze thy beauties, Lord, aright ? 

Thoy turn the brittle beams of mortal sight. 

Upon thy head thou wcar'st a glorious crown, 

All set with virtuos, polish'd with renown : 

Tlionoo round about a silver veil doth fall 

Of crystal light, mothcr of colours all. 

Tlu» ronipass lieaven, smooth without grain or fold. 

All sot with spangs of glitt'ring stars untold. 

And stripM with golden beams of power unpent, 

Is raised up for a rcmoving tcnt. 

Vaultod and arched are his Chamber beams 

Upt>n the soas, the waters, and the streams : 

The c'louds as chariots swift do scour the sky ; 

The storniy winds upon their wings do fly. 

His angels spirit« are, tliat wait his will, 

As flanies of fire his anger they fulfil. 

In the beginning, with a mighty band. 

He niade the earth by counterpoise to stand ; 

Never to move, but to be fixed still ; 

Yet hath no j)illars but his sacred will. 

This earth, as with a veil, once cover'd was, 

The waters over-flowed all the mass : 

But upon his rebuke away they fled, 

And then the hills began to shew their head ; 

The vales their hollow bosoms open'd piain. 
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The stretama ran trembling down the vale^ again : 

And that the earth iio more iniglit drowned be, 

He set tJie sea !iis bounda of Übertj ; 

And thuugh Um wave^ resound, and beat the shor©| 

Yet it iö bridJed bj Jiis bolj lore- 

Theti did the rivens seek their proper places. 

And foand their bcads, their issues, atid their races ; 

The Springs do feed the rivers all the way. 

And Sü the tribute %o the sea repay : 

Rauuing along through maiiy a plejisant field, 

Mnch fruitfuhie.'is unto the eaj'th they yield; 

That know the beasts and cattle feeding by, 

Wbich for to alake their thirst do thither hie. 

Nay desert grounds the streams do not forsake, 

But Uirough the nnknowii ways their jouj'iiey take: 

Tbe asses wild, that iiide in wilderness. 

Da üiitlier come^ their thirst for to refresh. 

Tbe &hady trees alung thL*jr hanks do spring, 

In which the birds do build, and äit, and sing : 

Strokbig the gentle air with pleasant noies, 

Phiining or chirping through their warbling throata» 

The highor grounds*. where waters cannot rise, 

Bj min aad dew^ are wator'd from tbc akies ; 

Caii'^iing the earth pnt forth the grass for beaats, 

And garden berbs, servM at tbe greate^t feasts ; 

And bread^ tliat is all iriands' finnament. 

And givt^ a fimi and solid nourishment ; 

And wine, man 's spirits for to recreate J 

And oU, bis iaee for to exhiiamte, 

The sappy cedars, tall like stately tow*rs» 

High-ftying birds do harboiu* in their bow'rs : 

The hoty stork^ that ar© tho travellers, 

Choose for to dwell and build within the fira; 
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The climbing goats hang on steep maantain'B aide; 

The digging conies in the rocks do bide. 

The moon, so constant in inconstancjr, 

Doth nile the monthly seasons oideily ; 

The sun, eye of the world, doth know bis racei 

And when to shew, and when to hide Ins üce. 

Thou makest darkness, that it maj be night, 

When as the savage beasts, that üj tbe light, 

(As conscioos of man's hatred) leave their den. 

And ränge abroad, secor'd from aight of men. 

Then do the forests ring of lions roaring, 

That ask their meat of God, their strength restining ; 

But when the day appears, they back do fly, 

And in their dens again do lorking lie. 

Then man goes forth to labour in the field, 

Whereby his grounds more rieh increase may yield. 

O Lord, thy providence sufficeth all ; 

Thy goodness, not restrained, but general 

Over thy creatures : the whole earth doth flow 

With thy great largeness pour'd forth here below. 

Nor is it earth alone exalts thy name, 

But seas and streams likewise do spread the same. 

The rolHng seas unto the lot doth iall 

Of beasts innumerable, great and small ; 

There do the stately ships plough up the floods, 

The greater navies look like Walking woods ; 

The fishes there far voyages do make, 

To divers shores their joumey they do take. 

There hast thou set the great Leviathan, 

That makes the seas to seeth like boiling pan. 

All these do ask of thee their meat to live, 

Which in due season thou to them dost give. 

Ope tliou thy band, and then they have good fare ; 
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Shut thou thy band, and then they troubled are. 

All life and spirit from thy breath proceed, 

Thy word doth all things generale and feed. 

If thou withdraw'st it, then they cease to be, 

And straight retum to dust and vanity ; 

But when thy breath thou dost ^nd forth again, 

Then all things do renew and spring amain ; 

So that the earth, but lately desolate, 

Doth now retum unto the former State. 

The glorious majesty of God above 

Sliall ever reign in mercy and in love : 

God shall rejoice all his fair works to see, 

For as they come from him all perfect be. 

The earth shall quake, if aught his wrath provoke; 

Let him but touch the mountains, they shall smoke. 

As long as life doth last I hymns will sing, 

With cheerfui voice, to the eternal King ; 

As long as I have being, I will praise 

The works of God, and all his wondrous ways. 

I know that he my words will not despise, 

Thanksgiving is to him a sacrifice. 

Bot as for sinners, they shall be destroy'd 

From off the earth ; their places shall be void. 

L#et all his works praise him with one accord ; 

O praise the Lord, my soul ; praise ye the Lord I 
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THE TRANSLATION OF THE CXXVIra P8ALM. 

When God returnM os gnuAooBlj 

Unto onr native land, 
We seem'd as in a dream to be, 

And in a maze to stand. 

The heathen likewise th^ conld aaj : 
The Grod, that these men serve, 

Hath done great things for them this daj, 
Their nation to preaerve. 

'Tis true, God hath pour'd ont hia grace 

On US abundantlj ; 
For which we jrield him psalms and praise, 

And thanks with jubilee. 

O Lord, tum our captivity, 

As winds, that blow at south, 

Do pour the tides with yiolence 
Back to the river's month. 

Who sows in tears shall reap in joy, 

The Lord doth so ordain ; 
So that his seed be pure and good, 

His harvest shall be gain. 
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THE TRANSLATION OF THE CXXXVHtu PSALM. 

Whsn as we sat all sad and desolate, 

By Babylon upon the river's side, 
£as'd from the tasks which in our captive State 
We were enforced daily to abide, 

Our harps we had brought with us to the field, 
Some solace to our heavy souls to yield. 

But soon we £oxmd we fail'd of our account, 

For when our minds some freedom did obtain, 
Straightways the memory of Sion Mount 
Did cause afresb our wounds to bleed again ; 

So that with present griefe, and future fears, 
Our eyes burst forth into a stream of tears. 

As fbr our harps, since sorrow Struck them dumb, 
We hang'd them on the willow-trees were near ; 
Yet did our cruel masters to us come, 

Asking of us some Hebrew songs to hear : 
Taunting us radier in our misory, 
Than much delighting in our melody. 

AJas (said we) who can once force or frame 

His grieved and oppressed heart to sing 
The praises of Jehovah's glorious name, 
In banishment, under a foreign king ? 

In Sion is his seat and dwelling place, 
Thence doth he shew the brightness of his face. 

Hierusalem, where God his throne liatli set, 
Sliall any hour absent tliee from my raind ? 
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Then let my right band qnite her skill folget, 
Then let my voice and words no poflttige find ; ■ 
Nay, if I do not thee prefer in all, 
That in the compass of mj thoughta can fiJL 

Remember thou, O Lord, the cmel cry 

Of Edom's children, which did ring and soiind, 
Inciting the Chaldean's cruelty, 

" Down with it, down with it, even unto the gromid.** 
In that good day repay it unto them, 
When thou shalt visit thj Hienualem. 

And thou, O Babylon, shalt have thj tum 
By just revenge, and happy shall he be, 
That thy proud walls and tow'rs shall waste and bom, 
And as thou didst by us, so do by thee* 

Yea, happy he, that takes thy children's bones. 
And dasheth them against the pavement stones. 



THE TRANSLATION OF THE CXLIXth PSALIL 

O SING a new song to our God above ; 

Avoid profane ones, 'tis for holy quire : 
Let Israel sing songs of holy love 

To him that made them, with their hearts on fire : 
Let Sion's sons lifl up their voice, and sing 
Carols and anthems to their heavenly King. 

Let not your voicc alone bis praise forth teil, 
But raove withal and praise him in the dance; 



OF CERTAm PSALMS. 185 

Cymbals and harps let them be tuned well : 
'Tis he that doth the poor's estate advance : 
Do this not onljr on the solemn days, 
Bat on your secret beds your spirits raise. 

O let the saints bear in their mouth his praise ; 

And a two-edged sword drawn in their band ; 
Therewith for to revenge the former days 
Upon all nations that their zeal withstand ; 

To bind their kings in chains of iron streng, 
And manacle their nobles for their wrong. 

Expect the time, for 'tis decreed in Heaven, 
Such honour shall unto his saints be given. 



FDTIS. 
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CHEISTIAN PAEADOXES. 



PREFACE. 



The Üharacter of a hdieving Christian in paradoxes 
and seeming contradictions is said to have appeared first 
in 1643, as a separate pamphlet, under Bacon's name ; ^ 
and in 1648 it was inserted in the Memains ; upon the 
authority no doubt of that pamphlet ; which is there- 
fbre the sole authority on which it is ascribed to Ba- 
con, and amonnts in effect to no more than this — that 
within seven years after his death somebody had either 
thought it was his, or thought that it might be plausi- 
bly attributed to him, and that his name on the title- 
page would help the sale. 

Rawley says nothing of it : and as he can hardly be 
supposed to have overlooked it in the collection, his 
silence must be nnderstood as equivalent to a Statement 
that it was one of the many " pamphlets put forth un- 
der his lordship's name," which ^' are not to be owned 
for his." ^ Tenison says nothing about it. No traces 
of it, or of any part of it, or of anything at all resem- 
bling it, are to be found among the innumerable Ba- 
conian manuscripts, fair and foul, — fragments, rough 
notes, discarded beginnings, loose leaves, — which may 
still be Seen at Lambeth, in the British Museum, and 

1 B^oflat, p. 150. note. < Besuscitatio, at the end. 
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in other repositories. So fiur as I know, if tibe pob- 
lisher of the edition of 1648 had not pat Baooii*8 name 
upon the titlepage, there would have been no rBaaoa 
at all for thinkiug tliat he had anything to do with it; 
and as it is, the reason is 80 slight, that if the probar 
bilities were otherwise balanced, it would hardly tun 
the Scale. The name on the titlepage of such a pub- 
lication is enough to suggest and justify the inquiiy 
whether there be any evidence, internal or externa!, 
to confirin the Statement; but can scarcdy be taken 
for evidence in itself, even in the abaenoe of evidence 
the other way. 

In the opinions and sentiments whieh tfae work 
implies, there is nothing from which I should in&r 
either that it was not Bacon's or that it was. It 
is the work of an orthodox Churchman of the eailj 
part of the 17th Century, who fully and unreaeryedly 
accepting on the authority of revelation the entire 
scheme of Christian theology, and believing that the 
province of faith is altogether distinct from that of 
reason, found a pleasure in bringing bis spiritnal loy- 
alty into stronger relief by confronting and number- 
ing up the intellectual paradoxes which it invcdved. 
In these days of uncertain faith it has indeed been 
mistaken for sarcastic, but I can have no doubt what- 
ever that it was written (whoever wrote it) in the 
true spirit of the Credo qyia impombüe^ and not only 
in perfect sincerity, but also in profound secority of 
conviction. One might as well suppose that the Atha- 
nasian Crecd was written in derision of the particolar 
doctrinc^of the Trinity, as that this was written in 
derision of the doctrines of the Christian Churcb in 
general. 
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As far BS the opinions are concemed thereibre, it 
might well enough have been vvritten by Bacon : Ibr 
we know tliat he did earnestly believe and continually 
insist upon the necessity of kee{)ing the domains of 
Jßeasoii and Faith distinct. "As it was aptly said 
by one of Plato's school the sense of man resembles tJie 
«M/i, which openeih and revealeth the terrestrial globe,, but 
obscureth and cmicealeth the celestlal; so doth the sense 
discover natural things, but darken and shut up di- 
Tine. . . . Therefore attend Ins will as himself open- 
eth it, and give unto faith that which unto faith be- 
longeth ; for mare worthy in it to believe than to think 
er knou\ considering that in knowledge (as we now 
are capable of it) the mind suffereth from inferior na- 
tures ; biU in all belief it suffereth from a spirit which 
it fioldeth superior a^id more authorised than itself^^^ 
A dozen passages might be quoted of the sanie tenor. 
Üpon which principle, to enumerate the points in 
which the instinct of belief, resting on that higher 
authority, overrules the instincts of the understand- 
ing, is to celebrate the triiimph of the worthiest part 
of man's nature. And this, I have no doubt, is what 
the writer of these " Christian Paradoxes '' thought 
he was doing. 

.Tuming however from the subject and substance to 
the style^ the evidence appears to ine to be dccidedly 
against the supposition that Bacon was the writer. It 
is impossible indeed to say that, among the thousand 
moods and Immours which such a mind must have 
passed through, the whim of trying such a piece of 
intellectual ingenuity as this could never on any oc- 
casion have seized it. But I think I may say that in 

^ YaleriiiB TerminuB of the Interpretation of Nature, cap. I. 
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the whole compass of his writiiigB, — eazly and Iftte, 
serious and playful, argamentadve, ibetorical, devo- 
tional, official, familiär, public and private, -^there is 
not one to be found which at all leaemUes it Ab this 
however is a point which hardly admits of proof or 
disproof, I must be content with stating my own opin- 
ion that the composition has none of the marks of 
Bacon's manner, bat a manner of its own esaentially 
unlike his ; and producing in evidence the thing it- 
self. And with this I condnde the coUection of Lit- 
erary Works. 



CHRISTIAN PARADOXES. 143 



CHARACTERS OF A BELIEVING CHRISTIAN, 

IN PABADOXE8 AND SEEMINO CONTRADICTIONS.l 



A Christian is one that believes things bis reason 
cannot comprehend ; he hopes for things which neither 
he nor any man alive ever saw: he labours for that 
which he knoweth he shall never obtain ; yet, in the 
issue, his belief appears not to be false ; bis hope makcs 
him not ashamed ; his labour is not in vain. 

II. 
He believes three to be one, and one to be three ; a 
&ther not to be eider than his son ; a son to be equal 
with his father ; and one proceeding from both to be 
equal with both ; he believes three persons in one nar 
ture, and two natures in one person. 

in. 
He believes a virgin to be a mother of a son ; and 

^ Remains, p. 88. Several corrections have been introdaced into the text 
^7 ODe of the modern editors, apparently from some better copy ; which I 
l^ve therefore adopted. 
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eiA- <on of her's to be her maker. He bdieres 

jjive boen sliut up in a narrow room, whom 

ji::J earth could not contain. He believes hun 

Uvn boni in time, who was and is from evep- 

He believes him to have been a weak child, 

in arms, who is the Almighty ; and him onee 

died, who only hath Hfe and immortality in 

IV. 

Ho believes the God of all graee to have been angiy 
with one that hath never offended him ; and that God, 
that hates sin, to bc reconciled to himself, though sin- 
uini: continiially, and never making, or being ablo to 
niako him satisfaction. He believes a most just Grod 
10 have pnnished a most just person, and to have jus- 
liriod hiinself though a most ungodly sinner. He 
IvHoves himself freely pardoned, and yet a sufficient 
satisfaction was made for him. 

v. 
llo believes himself to be precious in God's sight, 
and vet loathes himself in his o^vn. He dares not jus- 
tity himself even in tliose things wherein he can find 
no fiuilt with himself, and yet believes God accepts 
hhn in those Services wherein he is able to find many 
faults. 

VI. 

He pniises God for his justice, and yet fears him for 
Ins meny. He is so ashamed as that he dares not 
o}H*u las mouth before God; and yet he comes with 
K^Ulnoss to God, and asks him anytlmig he needs. He 
is so humble as to acknowledge himself to deserve 
r.othinji but evil ; and vet believes that God means 
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him all good. He is one that fears always, yet is as 
bold as a lion. He is often sorrowful, yet always re- 
joicing ; many times complaining, yet always giving 
of thanks. He is the most lowly-minded, yet the 
greatest aspirer; most contented, yet ever craving. 

VII. 

He bears a lofty spirit in a mcan condition ; wlien 
he is ablest, he thinks meanest of liimself. Ile is rieh 
in poverty, and poor in the midst of riches. Ile be- 
lieves all the world to be bis, yet he dares take nothing 
without special leave from God. He covenants with 
God for nothing, yet looks for a great reward. He 
loseth bis life and gains by it ; and wliilst he loseth 
it, he saveth it. 

VIII. 

He lives not to himself, yet of all others he is most 
wise for himself. He denieth himself often, yet no 
man loveth himself so well as he. He is most re- 
proached, yet most honoured. He hath most afläic- 
tions, and most comforts. 

IX. 

The more injury bis enemies do him, the more ad- 
vantages he gains by them. The more he forsakes 
worldly things, the more he enjoys them. 

X. 

He is the most temperate of all men, yet fares most 
delieionsly ; he lends and gives most freely, yet he is 
the greatest usurer ; he is meek towards all men, yet 
inexorable by men. He is the best child, husband, 
brother, fiiend ; yet hates father and mother, brother 

VOL. XIV. 10 
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and sister. He loves all men as hiimwlf, yet hatei 
Bome men with a perfect hatred. 

XI. 

He desires to have more grace than anj man haüi qi 
the World, jet is truly sorrowfnl when he aeeth any 
man have less than himself ; he knoweth no man after 
the fiesh, yet gives all men their dne respecta; he 
knoweth if he please man he cannot be the serrant 
of Christ ; yet for Ghrist's sake he pleaaeth all men in 
all things. He is a peace-maker, yet is amtinualtf 
fighting, and an irreconcileable enemy. 

xn. 
He believes him to be worse than an infidel that 
provides not for his family, yet himself lives and dies 
without care. He accounts all his superiors, yet Stands 
stiffly upon authority. He is severe to his children, 
becanse he loveth tliem ; and by being favonrable nnto 
his enemy, he revengeth himself upon him. 

XIII. 

He beUeves the angels to be moore excellent crea^ 
ures than himself, and yet accounts them his servants. 
He believes that he receives many good things by their 
means, and yet he neither prays for their asaistanoei 
nor offers them thanks, which he doth not disdain to 
do to the meanest Christian. 

XIV, 

He believes himself to be a king, how mean soerver 
he be : and how great soever he be, he thinks himself 
not too good to be a servant to the poorest saint. 
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XV. 

He is often in prison, yet always at liberty ; a free- 
man, though a servant. He loves not honour amongst 
men, yet higlily prizeth a good name. 

XVI. 

He believes that God hath bidden every man that 
doth him good to do so ; he yet of any man is the most 
thankftd to them that do aught for him. He would 
lay down his life to save the soul of his enemy, yet 
will not adventure upon one sin to save the life of 
him who saved his. 

XVIT. 

He swears to his own hindrance, and changeth not ; 
yet knoweth that his oath cannot tie him to sin. 

XVIIT. 

He believes Christ to have no need of anything he 
doth, yet maketh account that he doth relieve Christ 
in all his acts of charity. He knoweth he can do 
nothing of himself, yet labours to werk out his own 
salvation. He professeth he can do nothing, yet as 
truly professeth he can do all things : he knoweth that 
flesh and blood cannot inherit the kingdom of God, 
yet believeth he shall go to heaven both body and 
soul. 

XIX. 

He trembles at God's word, yet counts it sweeter 
to him than honey and the honey-comb, and dearer 
than thonsands of gold and silver. 
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He believes that God will never damn him, and yet 
fears God for being able to cast him into hell. He 
knoweth he shall not be saved by nor for bis good 
works, yet he doth all the good works he can. 

XXI. 

He knoweth God's providence is in all things, yet 
is so diligent in his calHng and business, as if he were 
to cut out the thread of his happiness. He believes 
before-liand that God hath purposed what he shall be, 
and that nothing can raake him to alter his pnrpoae ; 
yet prays and endeavours, as if he would force God to 
save him for ever. 

XXII. 

He prays and labours for that which he is confi- 
dent God means to give; and the more assured he 
is, the more eamest lu» prays for that he knows he 
shall never obtain, and yet gives not over. He 
prays and labours for that which he knows he shall 
\)e no less happy without ; he prays with all his heart 
not to l)e led into temptation, yet rejoiceth when he 
is fallen into it ; he believes his prayers are heard, 
even when they are denied, and gives thanks for 
that which he prays against. 

XXIII. 

He hath within him both flesh and spirit, yet he 
is not a double-mindod man ; he is often led captive 
by the law of sin, yet it never gets dominion over 
him ; ho cannot sin, yet can do nothing without sin. 
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He doth nothing against bis will, yet maintains he 
doth what he would not. He wavers and doubteth, 
yet obtains. 

XXIV. 

He is oflen tossed and shaken, yet is as mount 
Sion ; he is a serpent and a dove ; a lainb and a lion ; 
a reed and a cedar. He is sometimcs so troubled, 
that he thinks nothing to be true in religion ; yet if 
he did think so, he could not at all be troubled. He 
thinks sometimes that God hath no mercy for him, 
yet resolves to die in the pursuit of it. He believes, 
like Abraham, against hope, and though he cannot an- 
8wer Güd's logic, yet, with the woinan of Canaan, he 
hopes to prevail with the rhetoric of iraportunity. 

XXV. 

He wrestles, and yet prevails ; and though yielding 
himself unworthy of the least blessing he enjoys, yet, 
Jacob-like, he will not let him go without a new bless- 
ing. He sometimes thinks himself to have no grace 
at all, and yet how poor and afflicted soever he be 
besides, he would not change conditions with the 
most prosperous man nnder hcaven, that is a mani- 
fest worldling. 

XXVI. 

He thinks sometimes that tiie ordinances of God 
do him no good, yet he would rather part with bis 
life than be deprived of them. 

XXVII. 

He was bom dead ; yet so that it had been murder 
for any to have taken his life away. After he began 
to live, he was ever dying. 
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And though he hath an etxnmal Ufe b^gon m- luai, 
yet he makes account he hath a death to pa« throi^^ 

XXIX. 

He counts self-morder a hdnons sin, yet is cnw 
busied in crucifying the flesh, and in patting to death 
bis eartbly members ; not doabting bat there will come 
a time of gloiy, when he shall be esteemed precions in 
the sight of the great God of heaven and earth, Bf» 
pearing with boldness at bis throne, and asking anjr- 
thing he needs, being endued with hnmility, bj ae- 
knowledging bis great crimes and ofiences, and that 
he deserveth nothing bat severe punishmrait. 

XXX. 

He believes bis soul and body shall be as fnll of 
glory as them that have more; and no more fall 
than theirs that have less. 

XXXI. 

He lives invisible to those that see bim, and those 
that know bim best do bat gaess at bim; yet those 
many times judge more truly of bim than he doth of 
himself. 

xxxn. 

The World will sometimes account bim a saint, 
when God accounteth him a hypocrite ; and after- 
wards, when the world branded him for an hypo- 
crite, tlien God owned him for a saint. 
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xxxm. 

Bis death makes not an end of him. His soul 
which was put into his body, is not to be perfected 
without bis body; yet bis soul is more happy wben 
it is separated from bis body, tban when it was joined 
imto it : And his body, though tom in pieces, bumt to 
ashes, ground to powder, tumed to rottenness, shall be 
no loser. 

XXXIV. 

His Advocate« his Surety shall be his Judge; his 
mortal part shall become immortal; and what was 
Bown in comiption and defilement shall be raised in 
incorruption and glory ; and a finite creature shall 
possess an infinite happiness. Glory be to God. 



BKD OF THE LITBRARY WORKS. 



PROFESSIONAL WORKS. 



GENERAL PREFACE. 



The most important difference between this edition 
of Bacon's Professional Works and its predecessors 
resnlts from a carefiil collation of all accessible MSS., 
which, with the occasional correction of obvious blun- 
ders, has, I believe, madc many passages of the text 
intelligible for the first time. 

It will be found also to differ from the common 
editions by the addition of two Legal Arguments, one 
of which has been before published in the Collectanea 
Juridicay and of a paper on Bridewell Hospital, which 
has been printed in the Reports of the Charities Com- 
mission ; and by some minor variations in the miscel- 
laneous part of the collection. 

The preface to each piece gives such information as I 
have been able to gather tending to elucidate its history 
and purport ; and I have added notes (more freely than 
I originally intended), most often where former com- 
mentators, in MS. or in print, had suggested ques- 
tions, but sometimes on difficulties which have occurred 
to myself. 

More than this did not seem to be required, and in- 
deed would scarcely have been justifiable in an edition 
of Bacon's collected Works, wlien we look to the char- 
acter of these professional pieces and consider the very 
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subordinate position thej occupy m the history of hn 
own litcrary activit}', and the comparativelj small in- 
fluence which, on that if on no other acconnt, thej 
call be supposed to have exercised on the progress of 
English Law. 

Nene of them were published in Bacon's lifetime. 
Four Argumenta of Law^ with a dedicatory prefiice, 
were preparod by him for publication, — apparently as 
part of a larger collection, — during the period when 
he was Solicitor and Attomey General, professedly as 
specimens of forensic eloquence, and mainly, one roay' 
suppose, with a view to establishing or enhancing his 
own professional repntation. His rapid rise and other 
avocations may account fbr the design having been 
dropt ; and at all events we have no evidenee that it 
was actively pursued after 1616. The argument for 
the Postnati^ and some papors relating to the Union, 
were also corrected by him ; but, whether intended for 
publication or not, they seem to have been collected 
with a view to fiirthering that great design of State 
rather than with any peimanent • literary pnrpose, 

Nene of the other works come to us direct froift 
Bacon^s band. Their importance and claims to be 
considered authentic are various. 

The Uae of the Law appears to me to possess no 
value, antiquarian or other, at the present day ; and in 
my preface to it I have given my reasons for believing 
it to be sjMirious. 

Tliero is some obscurity about the date, as a whole, 
and the drass, of the Maxime of the haw^ which I have 
noticed in the preface ; but any how, besides its intrin- 
sic merits, it is all that we have, and must be taken as 
the rej)rosonUitive, of a work by which Bacon hoped to 
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^buin ivfiutatioii as a lawyer rivallhi^ wlüi Cokt*,* and 
khwh fr*un 159»> to the close of Iris life he wti6 offering 
tuÄ owii contriliutioii towards ihat great Instauration 

f of ihf English Lawg, tlie promütiou atid direction of 
urhich wriüJd He*?rü to liave beeiu iitjxt to that oüier In- 
üinnnaioa of Natural Science, the most peräbtent of 

Tlüit other schemtv everi as an exposition of prind- 

iik-*, remaiiieil a fmpiHiil, aml was to a great eattent 

aWirtivc (»;> I think Mr* Ellis has niade it clear)» partiy 

Waiw^^ It wa^ pivmature aiid liaseil un a miscoiict'jjtioti 

and nmlermtiug o( the caiiditions and difficultiGs uf 

i\w pruhktni, an*! partly irom an inajititiide in Bacon 

formrurate ex|>enmfntai reÄeareh. H^^ fiiiliire in Law 

8**foriH does not appear to nie traceiible to any siinilar 

caii?it', A Digc^5*t of Engli^h Law on tlie principles 

hü down in tfit; Rtli Book De Angfuenth antJ in the 

PnrfMtgtil far ÄmeHtiintj the Law» is siirely conceivable 

pvi*n now, antl would se^-'m tlic* verf work for wdiich the 

ümv'i between the niiddle of Elmiheth's reign and the 

«jkI lif Jumeä's were specially titterl* Thr Year Buoks 

wen* clomfd and rüiighly dif^*§tLKl by Fitxherburt and 

Btmke^ and the Statute laws lay within very manage- 

iähh compass. Ilisttmcally, all anthoritative maxims 

[of Ijäw wäre to be extraeted frora these definite mate- 

\mh; and the theoretical pnncipleM necessary for recon- 

iling H'hat was incnnMsteni and inodUying what seemed 

|Ii««rd iir nnsukahli; to the times were equallj ready at 

Mid in the C*ivil Law* There was no lack of men fit 

tbnn a güok wurking siaff^ sagesof the English Law 

I6ver surpassed at home, or learned ci vi Hans abroad. 

Nor was there any task for whieli Bacon would .^eem 
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to have been intcllectimlly better fitt<?tl thän tW sa 
inten donce of such a work. It is fbr lib bio^rajib 
and the bistorian of thest* retgn^ to ex|>ktn wliy tiothli 
was done ; but t.liö fact tbat the work i^ -^till abmij^t u; 
toüclied seem^ to sbow tbat tbe caiisei^ be deepf r in tlv 
structure of our scK*iety than can be laid excbisively 
tlie account üt* tbose ttmes or persons* 

AJthougli I bt'lieve the fmt^ment of the Mumi 
wbich we Iiätq wa^ all written by ab^mt 1597, yct I S' 
no i-^ason for doubting tliat it i'epi^eHents adui|iiatel 
enougli in pjint of workniansbip that auxiliary Trcati 
De Diüends Regulh Jnrhn tlie tiatare and ijurpom* nj 
wbich h given in the S2nd and following apborisms ol 
the 8th Bcrok De Aitgmetitü} But the «jnestion ha 
far be had succeeckid, or bovv near ho would witli en- 
eoiiragement have attained to the cumpletion of \m de- 
sign, iiuist remaiii unsolved : and I nuppose no one will 
be found to take it np again* It was no le^s tban t^H 
extract from tbe wbole body of deeided ca^es, «o for as^^ 
such muterials would adniit it, tlie rominan Rnle^ and 
Maxims of justice by whieh they are related to each 
other, witb their brnitations and exeeptinns, exem|>lifiedJl 
by a sufficient colletrtion of exampli.'H* Besides tlK* dant^^ 
gers of fanciful aualogies, and tbe diffienlty in maiiy 
cases of ascertainin^ the truc* ratio äeviä^tuM^ it is ol] 
vIou5 that the nutnber of accidental or really auomulou 
deeisionfi would be very gfeat ; and indeed one tisc 
the work would have beeil tn point tbetn ont for cor 
tion, if need were, and avoidanee a^ prect^dents in ne^ 
CAses. Bacon wa^s fnlly aware of this, and warn» u« ii 
bis preface that ** in some few eases ** of ]ii< i*peeimej 
**he did intetid expi-^ssly tu weigh down the autliorii 
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hy evideoce of rea^^on,'' and in fat't ^* to corroct tUe 
liw," ' Tliis 13 a matter to be boi'iit? in raind^ if any 
Uwyer should tliink it worth while to examine th« ex- 
ainples in detail witli tliL> authorities. 

The Jifadintf on the Statute &f Um» has perha[i3 re- 
mved inore attentiaji than tbe Masinm. It haa alwuys 
been citetl with respect, and was edited in 1804, witli 
uotüs far exceeding tlio tt*xt in It^ngtli, by Mr. Kowe^ 
It is hüwever only a fragment of a course wliich 
Baean was called upon to give in Gray*ä Inn as 
Duiible Ut-'iuler in 1600, It ik not mentioned in a list 
of MS, wtirka Oll Pmfessicmal Sobjecta,^ whieh he niade 

> 1 tM>lic>v« hl* might hnvt? added that in ttuuiy TTtora casei hi h«ia •!- 
Iwipl^, «t H wer«, to hitu^c a mrbnAl priiviifde kito dodiioiQi hwIb ot 
ha^hiuinl or on nceitleutül grntmdA. 

Ubil pppAnori»: v^ of tht^ Lavp of Eugland. 

L i{«|fu[jfc Juris cum liiEutAlionibuH «t ca»ibiu» Thi» U merely s eom^ 
f^iOfition (if mine own^ luid not a. ntrte-book* 

3. Paijw.tit)ji ei iM!tioiieä cflu»armn, Argument» In tuw bj nie mad«^ 

Tills i^ al^o It eompodtioi] ; bclng a book of pkadingi; tucli al 
Mjirioni in Fr^ncb« 
S. Ob^^rvaüone^ i4 commentationef m Jure, ^l couceptu proprio spu^ 

4. ObM^rvntiocie« «t aunoUtioiies id JitTe, ex librie ^t AutJiodbuE Juris 

gpArvim IntratAL. 
I, DigoBtA itl Jur« ; hoc ßst, annotBÜODiüi tum ex conceptn prupda 

c}Uiim ex Aulhorlboa Juris Ofdin&tA^ per tituloa. A mere cünsmon- 

]ibcr« XtQok öf Law. 
1). I^cmplu M&jorum in Jure^ eautaining pn^ced^nt» and iisAg«H sud 

o*urnen of Court«, and othnr Tiiii(ti?r of f xp^rient'e» 
1* LimtU aivR npccialia iii Jure^ being note* and eontciin nf prinzipal 

un^^ and i^iitt-n^d with thoit^^ both for iiiJiie owu help, tod hufuaft^r 

|jf?r CA*« to public h. 
ft. IH*rium fori, Thf book I hav^ wilh me !*> th«» t "ourt*^ to recuire 

»ucb rcmmibranct'A its fall out npoo thut I hi"*r thcre. 
ft. Vulgarit in Juri?; Itcmg tlie ordinary mutk'ra^ niks «nd eiis^a nd- 

mitied for law; t<t Uk*" away iihew of l)«iiif^ impert'ivt or iinrwady 

iQ commpti mpiti<'r»; h>Kether wiih some »hridgcmcnt of si>ef ml 

Ci»«;«^ for tidnts yiv^n ni«;iiiofyt sitd hII other pointi for alicw ainl 

mtflit of rpadioefüi and rejidiiig. 
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in 1608 ; and we do not know to whom we owe tih6 
preservation of what we now have, nor whether the 
rest of the course was ever extant in writing. It may 
have beeil delivered uiva voce or from rough notes ; nor 
woiild it be inconsistent with the common practice« as 
shown by the extant records of Gray's Inn, to conjeo- 
ture that the course may never have been finished. It 
is liowever to be observed tliat the MSS. I have col- 
lated, besides breaking off at difFerent points, vary in 
phraseology in a way hardly to be accounted for but 
upon tlie siii)position that Bacon himself must have 
revised tlie text at least once. 

The remainder, besides the additional pieces above 
mentioned, contains the Ordinances in Chancery ^ in 
whicli we may trace with certainty some part to 
Bacoifs own hand, thougli the main body must be 
siipposcd to have previously existed in some s}iai>e or 
otlier, written or iinwritten ; and some miscelkneous 
matter which has been found by collcctors and attrib- 
uted to Hiicon, but of which every one is at Hberty to 
form his own judgment from internal evidence, and 
whicli I reprint (most of it) only because it has been 
lieretofore printed. Tlie original of this part of the 
collection, so far as it is genuine, was, I suppose, to 
be found in tlie conimon-place books of various kinds 
which Hiicon kept and lias catalogued in the Commen- 
tariifs Solutus ; some of them, it is to be observed, con- 
taining notes of his own, and some, extracts from other 

Libri concernpiites Scn*itium Rogi« 4. 
Lib. servitii rc^. in Parlamente. 
Lib. sirvit. reg. quoud reventionea et Cominodum. 
Lib. sorvitii re;;is qiioad cmi^a«* .Tuptitiap et foronses. 
Lib. servit. rep. (juoad oausas statu»/' 

Commentariuii Solutus (tho whulo of wHirh will bo printed 
in its place among the Occasional Worka). 
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writers. Some pages, it will be seen, have been thus 
taken and adapted, whether by Bacon or another, from 
a treatise by Sir John Doderidge, and I think the case 
must be the same with other fragments. 

Besides the works here printed there are some others 
extant. Mr. Spedding fbund in the British Museum, 
Harl. MSS. 7017. No. 43., a MS. iu Bacon's band 
on the Prerogative. It appeared to me to be merely a 
common-place book after the fashion of the Cases of 
Trea^an, &c., setting down the ordinary Common Law 
Prärogatives, and not to contain anything interesting 
as regards Bacon's opinions on the Constitution. Mr. 
Spedding teils me there is in the Cambridge University 
Library an argument in Law Kreuch on the Sutton 
Hospital Case.^ The qucstions in controversy appear- 
ing to be of no permanent interest, and Bacon liaving 
ai^ed on the losing side with (if Coke is to be 
tnisted) a very weak case, it was not thought worth 
while to include it in the collection. I have not 
myself seen it. 

There is also in the Stowe Collection, now the prop- 
erty of Lord Ashbumham, a Reading on Stat, West'. 
2ind C. 5. On Advoivsons, Bacon's first reading at 
Gray's Inn was in 1587, not apparently in his regulär 
term, but in the place of a defaul ter. If this be the 
Reading of that period it would be the earliest extant 
of his legal works. I should have been glad to have 
been able to see and, if of sufficient importance, to 
publish it; and I tried, through several Channels of 
communication and by personal application, to obtain 
access to the collection ; but his Lordship's rule requir- 
ing an introduction by a personal acquaintance of his 

1 See 10 Rcp. 1. 
VOL. XIV. 11 
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I HAYE already observed that it is difficult to ac- 
count for the shape in which this treatise comes to us, 
or to fix its date. 

The difficulty arises from the Preface, which dwells 
at length on the reasons which have influenced Bacon 
to retain Law French as the language of his expo- 
sitions ; whereas what we have is in EngKsh, and I 
think in good Baconian style. It is certain the Pref- 
ace and Text, as they stand, were never intended to 
be published together ; and the question is, as to the 
relation between them. 

The first edition was in 1630, with the second edition 
of the U%e of the Law : a common title, The Elements 
of the Common Law^ being prefixed, as well as a sepa- 
rat« one to each part. The Text agrees pretty closely 
with that of Harl. MSS. 1783. and with a MS. at Lin- 
coln's Inn, and is reprinted in Mr. Montagu's edition. 
There are two other MSS. in the Harleian Collection, 
Nos. 856. and 6688., generally representing the text of 
the common edition. 

The Lincoln's Inn MS. contains only the first para- 
graph of the Preface, and the 25th Rule is inserted 
before the 23rd, as it is also in the first edition. The 
last three Rules are added after a ^^ finis," and in a dif- 
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ferent hand, in Harl. MSS. 1788. ; and thooe^ tlicgr 
are aU in the index of Harl. MSS. 6688. the tezt odi 
with the heading of No. 23. In other rcBpecto the dtf- 
ferences in these texts are merelj verbal and tfazow no 
light on the subject I am discussing.^ 

But besides these« there is a MS. in the Univerntj 
Library at Cambridge, bearing the name and date 
« Thos. Corie, Hosp. Graii, 1680," which differa so 
widely &om the others that I have thought it advisaUe 
to give the principal variations in foot-notet, as thejr 
show something of the history of the work. 

The dedication in the other MSS. and editions bean 
date Jan' or Jan' Sth, 1596 (i. e. 1696-7). In tJbe 
Camb. MS. it is merelj 1596, i. e. any time between 
March 25th 1596, and March 24th 1597 ; and it aeems 
clear, as I have pointed out in a note, that it was an 
earlier draft, and that shortly after its composition — 
may we not say after its presentation ? — Bacon had 
the interview or communication with the Queen to 
which he alludcs in the later draft. 

In the Camb. MS. there are only 20 Rnles, instead 
of 25 ; they stand in a different order ; • and there are 
in many Rules fewer examples, as well as consideraUe 
variations in the phraseology and senae. 

My own impression is that the shorter text Iias been 
expanded into, and not abridged irom, the longer. 
But it is of more importance to observe that whereas it 
is clear that Bacon, while at work on either text, had 
before him cases adjudged as late as 87* Eliz. — i. e. 

1 In Harl. MSS. 6688. there are one or two additionol examples gWen in 
yery slip-slop Anglo-French, which I bare not noticed as they may ai well 
be a transcriber's uddition as Bacon*8 own. 

3 Nos. 1 to 20 in the Camb. MS. correspoud with No». 5, 6, 7, 8, U, 18, 
15, 16, 12, 1, 2, 19, 21, 20, 22, 0, 26, 8, 28, 84, in the text. 
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1594 and 1595, — I liave failed to find any indication 
in tlie marginal rcferences, which so abound in some 
of the MSS. and editions, of anv iise of later cases.^ 
If tliis be the fact, it seems to me quite conclusivc tliat 
these English texts belong entirely to a period of 
Bacon's life contempoi-ary witli, or prior to, the dato 
of bis Dedication, and are not cbancc fragnients from 
the hirger Collection at which he teils us, when Attor- 
ncy General, he had rccently been and hoped to con- 
tinue working.^ 

Tlie Preface contains no internal marks to fix its 
date. Besides the Omission of the main part of it in 
the Lincoln's Inn MS. it may be observed that in the 
Camb. MS. it appears to bi* designed to introduce ex- 
actly one hundred Rules, instead of the "some fcw " of 
the common text. 

On the whole, I think tlie probable Solution is, that 
at an early date in Bacon's law studies he conceived 
the thought of such a trcatise De Jietßulisu Juria as he 
advocates in the De Augmentis and in the Proj)f)sah, 
and began to work at it " morc cursorily,'* ^ bv noting 
down Maxims in Latin, and examples in the lunguage 
in which he found theni, not eariiig " to hunt after 
words but matter : '' that after the (Jueen's speech and 
the ensuing debate in the Parliament of 85' Eliz. to 
which he refers in the Dedication, and in which he 
tiK)k a part, he pre|>ared a careful specimen of the 
work in English, and niay liave shown it, with the first 
Dedication, to the Queen or her ministers: that he 

1 See notes in the Ist and 3rd Kulos. The lattcr may perliaps suggest 
that the longer text wa» in hand .some time in 1597, or may be 1508. 

2 PropotaU for amending the f^itcs of KnylamL See also the list of bis 
law manuscript« in the Cwnmtntarias sohitus. 

* Propoaalfor amtnding the Latot. 
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was encouraged bj ^^ that wliich he was afterwavdb 
Touchsafed to anderstand from Her M^estjr,'* and not 
only retouched his Dedication but enlarged hia specsH 
men : that he may perhaps have written the first pua- 
graph of the Preface, as it appears in the Lincoln's Inn 
MS., before he altered his plan ; bat that before he fin- 
ished the Preface he had changed his mind, and intend- 
ed to i>ublish in Law French one hundred, if he conld 
arrange so many in a satis&ctory State, or at any rate 
"some few." 

Whether the ^^ ReffulcB Juris^ cum Kmitatiambus et 
casibuSy^^ described among his MS3* in 1608^ as 
'^mercly a composition of his own and not a note 
book," was the work we have, or an ampler collee- 
tion in another form, I know no means of detennin- 
ing; but for the reasons above given, I conceive we 
have liere no trace of the result of the later labours 
spoken of in the Proposab. 

I believe tlie present text, formed by a free ose of 
all the MSS. and editions, and with scarcely any 
purely conjectural emendation, yrill be found mach 
improved. Any such conjectures I have duly no- 
ticed, and wliere a diflSculty without a Solution has 
occurred to me I have calied attention to it. Where 
I have made any Observation on the law, it has gen- 
erally been because I found some early annotator (in 
the iirst edition or in some MS.) has already put a 
query^ but I have not thought it generally necessary 
to examine doubtful points, especially with the warn- 
ing Bacon hiraself gives os that he did not always 
mean to be bound by authority. 

Bacon did not intend to give any references to cases. 
1 CbmfnentarJiif «ofttfiti. 
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Nevertheless, some of them seem nianifestly to refer 
to manuscript authority, giving only tlie year of Eliza- 
beth's reign, and to have been about conteniporane- 
ous with the text.^ These I have preserved. The 
references to the Year Books seem to have accumu- 
lated under the hands of transcribers, — and very 
carelessly. I have expunged a great many which 
seemed to me clearly irrelevant, but do not feel con- 
fident that all which I have retained will be found 
correct or worth Consulting.^ Where I found a ref- 
erence to Brook or Fitzherbert, I have thought that 
sufficient and suppressed the Year Book ; the abridg- 
ments being much the pleasanter references, and giv- 
ing any reader the opportunity of fiirther investigation 
if he thinks it worth while. 

1 See uote in Ist Rule. 

3 Those in brackets have not been verified. 



TO HER SACRED MAJESTY. 

I DO here most humbly present and dedicate to 
your Majesty a sheaf and Cluster of fi-uit of that good 
and favourable season, which bv the influencc of your 
haj)py govcmment we enjoy. For if it be true that 
ifUciU lt(/e8 iiUer arma^ it is also as true, that your 
Majesty is in a double respect the life of our laws ; 
once, because without your authority they are but 
lU%rra vwrtua; and again, because you are the life 
of our peace, without which laws are put to silence. 
And as the vital sjiirits do not only maintain and 
movc the body, but also contend to perfect and re- 
new it, so your sacred Majesty, who is anlma let/is^ 
doth not only give unto your laws force and vigour, 
but also hath been careful of their ainendment and 
reforming. Wherein your Majesty's proceeding may 
be compared, as in that part of your governinent, 
(for if your government be considered in all the 
parts, it is incomparable,) with the fomier doings of 
the most excellent princes that have reigned, who 
have ever studied to adorn and honour times of peace 
with the amendraent of the policy of their laws. 

Of this proceeding in Augustus Caesar the testi- 
mony remaineth : 

Pace data terris^ ammum ad dvilia vertit 
Jura 8uum ; legesque tulit ju8ti$8imu8 auctor. 
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Hence was collected tlie difference between gttAa tu 
armU and acta in toga^ whereof he disputeth thus: 

Ecquid esty quod tarn proprie cUci potest actum ^u$ 
qui togatiis in republica cum potestate imperioque verMr 
tu8 Sit quam lex? qucere acta Gracchi : leges Sempro- 
ni(B proferentur. Qucere SgUce : Cornelice, Quid f 
On. Pompeil tertius consulatus in quibus actis con- 
sistit ? nempe in legibus. A Ccesare ipso si qucereres 
quidnam egisset in urbe et toga : leges muUqs se re- 
sponderet, et prceclaras tulisse. 

Tlie same desire long after did spring in the em- 
peror Justinian, being rightly called ultimum Impera- 
torum Romanorum ; who, liaving peace in the hcart 
of his empire, and making his wars prosperously in 
the reinoto places of liis dominions by Ins lieuten- 
ants, cliose it for a nioniiment and honoiir of his gOT- 
ernment, to revisit the Roman laws, and to reduce 
them froin infinite vohimes and much repugnancy 
into one competent and uniform corps of law. OJF 
which matter himsolf doth speak gloriously, and yet 
aptly, calling it proprium et sanctissimum templum Jus- 
titiiV coimicratmn : a work of great excellency indeed, 
as may well appear, in that France, Italy, and Spain, 
which have long ago sliaken ofF the yoke of the 
Roman empire, do yot nevertheloss continue to use 
the policy of that law : but more excellent had the 
work been, save that the more ignorant and obscure 
time undertook to correct the more learned and flour- 
ishing time. To conclude with the domestical exam- 
ple of one of your Majesty's royal ancestoi-s : King Ed- 
wanl I. your Majesty's iamous progenitor, and principal 
lav-^v- of our nation, after he had in his vouncrer 
viars r.v<.'* lum^^»-'lf t^atisfaction in the glory of arms. 
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by the enterprise of the Holy Land, having inward 
peace, (otherwise than for the invasions which him- 
Bdf made upon Wales and Scotland, parts far distant 
from the centre of tlie realra,) he bent himself to en- 
dow his State with sundry notable and fundamental 
laws, upon which the goveniment ever since hath 
principally rested.^ 

Of these examples, and others the like, two reasons 
may be given ; the one, because that kings, which, 
either by the modcration of their natures, or the ma- 
turity of their years and judgment, do teraper their 
magnanimity with justice, do wisely consider and con- 
ceive of the exploits of ambitious wars, as actions 
rather great than good; and so, distasted with that 
coorse of winning honour, they convert their minds 
rather to do somewhat for the better uniting of human 
Society, than for the dissolving or disturbing of the 
same. Another reason is, because times of peace, 
drawing for the most part with them abundance of 
wealth and fineness of cunning, do draw also, in 
fiirther consequence, multitude of suits and contro- 
versies, and abuses of laws by evasions and devices ; 
which inconveniences in such times growing more 
general, do more instantly solicit for the amendment 
of laws to restrain and repress them. 

Your Majesty's reign having becn blest from the 

i The Cambridge MS. hcre adds: — " And lastly, the King Your Maj- 
cnty's father had thi» royal design in such regard and so deeply looked 
into the State of his laws, as it is to be seen that lie nindc niorc Statutes 
(not speaking of penal laws, but such as were in amendment of the com- 
mon laws) than all the Kings l)ctween him and the sanie King Edward I. 
and that specially in the 32nd year of his reign, what timu this kingdom 
flourished in peace/* 

A lesa courtly or more mature judgment of Hcnr}- VIII.'s merits as a 
lawgiver is found in the Offtr of n Digett of the Laws of England, 
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Hiiri«"^" "^ih in ward peace, and falling into an age 

wiifT-'-T. r «oience be increased, conscience is rather 

ü"-^"':*: : ini it' mon's wits be great, their wills bc 

iP.r: jTVJi: : and whomn also laws are multiplied in 

7TT-:^r. x:\i sUiokeneil in vigour and execution ; it 

\ L^ r.rZ L«>>>iblo but that not only suits in law sliould 

:; ; Tiy'v an-.l iuorotise. wlioreof always a great part are 

jj« '>:• '•»ur Lil>o that all the indirect and sinister courses 

üi'i : nu rioo5 tt> abuse law and justice should have been 

niü«;!': arroniptod an«l pnt in ure : wliich no doubt had 

br^«: ;:it\iUT ont>rniitit»s, hail they not, by the royal 

L'v'lk'v ir" your Majosty, by tho censure and foresiglit 

ot vtuir C\>inuMl tablo and Star-chamber, and by the 

j^rroitv and intoixrity of your Benches, been repressed 

•jivA !\ t'rainod : tor it may be truly observed, that, as 

O'Tvvnün^ t'raiuN in rontracts, bargains, and assur- 

a!i»;«.>i, ;iikI alni^os ot* laws by delays, covins, vexations, 

aii'i v.-t'n*ii]>tions in intonnei's, Jurors, ministers of jus- 

tico, anvl tho like, thoro have been sundiy excellent 

>ta:utes niailo in your Majestv's time, more in nuin- 

Ivr. and nimv politie in provision, than in any your 

Maiostv\ piv^lecessors' tinies.^ 

- l>iit 1 am an unwortliy witness to your Majesty of 

■ 1; iii.iv U« wwrth iiotini^ that thU pruii<e of tlur Council and Star Cham- 
»» : I . 'i.»i i« tln- rarlirr «Irat^. Th«' C'anib. MS. in lieu of this wholu ftan- 
^i.i|»ii n>niuh'Mi"iiiir " Y«»iir Mnjotv's n>i^n " has : "Hut your Majc»ty's 
:mii. . ..'uiinj; "«• s<»«»ii uttiT tho reforniinfj: of so inany inipt^rtVctions in the 
• •ii-üi 'ir ht\^^ rL- wt'H' )»y xhv Statutes of the Kin^ your lather removed, 
■'.y-K-''.. •! tl».' U-'i'» tt) add lurtlior r«irre('tion to them by way (»f Statutes. It is 
r.t..iis i:i c<'iiinK-t.N, har^ain^, aiul a^suninoes, and aliuses of law* by delays, 

■ . '^. \i \;itioii^ and «nrruptions in infomiers*. Jurors, ininisten< of justiee, 
t j i • !.• I'ki . wliiih di> iiow niost call for redress, wliondn there have been 
NUi-.;^ ■x.i'lliiit Statut»'-" &«-. 

- V:ic \ iriation \wn- in th«' Cand). MS. »eems to lix its dato. It has: 

■ V"»- -^r all th»' n>t, I raiiUKt fur^-t your Ma'n";ty'> nio^t regal and fanious 
■..■!:;:','n. *«>inpi»imdrd hi.th uf ju-itieo and rlerneuiy. whirh wa<« publi^hed 

. \ .jr ihaiut lltT in füll Parliaineut from vour roval mouth in tho 35lh 
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a higher intcntion and project, both by that whicli was 
published by yoiir Chaiicellor in füll parliament from 
yoiir royal moutli, in the five and tliirtioth o( your 
happy reign ; and mncli niore by that whirli I have 
since been vonchsafed to understand from yonr Majes- 
ty, iniporting a purpose for thosi» raany years infused 
in your ilajesty's breast, to enter into a geneml aniend- 
ment of the State of your laws, and to rc»iluce tliem to 
more brevity and certainty ; tliat tlie great hollowness 
and unsafety in assurances of lands and goods niay be 
strengthened ; the snaring penalties that He upon many 
subjects renioverl ; tlie execution of many profitable 
laws revived; the judge better direeted in bis sentt^nce; 
the couiisellor better warranted in bis counsel ; tlu» Stu- 
dent eased in bis n»ading ; the contentious suitor that 
seeketh but vexation disanned ; and the honest suitor 
that seeketh but to obtain bis right relieved. AVhich 
purj)OS(» and intention, as it did strike nie with great 
admiration when I heard it, so it must bo acknowl- 
edgt^d to be one of the most chosen works, of highest 

of your happy rcij;«, of purjjfin^ and n:inovin^ tht' multitu<le of umn^oes- 
sary pcnal law? whirh imw lie upon yunr puoph* ns tho rain wliiTrof the 
Prolin !*f>oaki», Pliitt »H/)er «o* laqmot, to tln-ir infinite [intiin-stj and ptTÜ, 
aud beeide» duth breed unothiT inconvi'nii'mv an ill as tho foruior, in that 
the ce^sation and ahittincncu to fxonite th»si^ unnfipssarv laws doth mortify 
the exwution of »uch law» as an- whoh'M)ni«; and niost nn;et t<» br put in 
execution Iwth for your Majf«ily's proMt und th<; univci>al bi-nelit of the 
rvuhn. Which intontion a>« it was no dt »übt a pn-rioiLs st;od hown in your 
Maj«.":»ty's hfart by the Divint* hand that h«)ld(>th it, so I hoi>c in tlw. nia- 
turity of yi>ur Majeflty\s own thnos will ooiuc u]i and brar fruit, bcin;j^ as a 
tree of ßaiitmmn to eure and salve th»- wounds aml dauirors of your Sub- 
jekts. Wherefon-, observin^ " Ä:r. 

This tirst drat\, then-fore, was writton wln-n his knowled^c of any in- 
teiided legal reform was contincd to the J.onl Keej>er'« s]K'eoh an<l the 
debate (in which he took a part an<l usod souu* of the sanie. t<)])iis whirh 
her»? appenr) 35« Elizabeth: the luter fonn bel«»n^s to a tiuie when he ha<l 
penonal cominuuicatiouä with the (^ueeu er her miuisterä. 
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merit and beneficencc towards the subject, tbat ever 
entered into tlie mind of any king : gi'eater than we 
can iinagine ; because tlie imperl'ections and dangers 
of the laws are covered under the cleinency and ex- 
cellent teniper of your Majcsty's govemment. And 
thout^li there bo rare })recedents of it in govemment, as 
it c(nneth to pass m things so excellent, (there being no 
proccdent füll in vicw but of Justinian,) yet I must 
say as Cicero said to Ca»sar, Nihil vulgare te dig- 
tium videri pcttest. And as it is no doubt a precious 
seed sown in your Majesty's heart by the hand of 
Gocfs divine Alajesty, so I hope in the maturity 
of your Majesty's own tinies it will come up and 
bear fruit. 

But to return thence whither I liave been earried ; 
obsi'rvin;Lr in your Majesty upon so notable proofs and 
grounds tliis ch'sposition in general of a prudent and 
royal rugard to the amendnient of your laws, and hav- 
ing h\ \ny private travel collected many of the grounds 
of the couiuion laws, the better to establish and settle 
a certain sense of law which doth now too inuch waver 
in incertainty, I conceivod the nature of the subject, 
besides niy jjarticular Obligation, was such, as I ought 
not to (ledicate the sanie to any other than to your 
sacred Majesty ; both because, though the collection bo 
niiue, yet the laws are yours ; and because it is your 
Majesty's roign that hath been as a goodly and season- 
able spring weather to the advancing of all excellent 
arts of peace. .Vnd so concluding with a prayer an- 
swerablc to the j)resent argument, whicli is, that God 
will contiiuie your Majesty 's rcMgn in a happy and 
reuowned peacc, and that he will guide both your 
policy and arnis to purchase the conti nuance of it 
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with surety and honour, I most hurably crave pard »ii, 
and commend your Majesty to the Divine preserva- 
tion.^ 

Your Sacred Majesty's most humble 

and obeying Subject and Servant, 

FRANCIS BACON. 

Jaii7 8th. 1596. 

1 The Camb. MS. ends here with only the date 1599. 
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I HOLD every man a debtor to bis profession ; from 
the which as men of course do seek to receive counte- 
nance and profit, so ouglit they of duty to endeavour 
themselves, by way of amends, to be a belp and Orna- 
ment thereunto. This is performed in some degree by 
the honest and liberal pnictice of a profession, wlien 
men shall carry a respect not to descend into any 
course that is comipt and unworthy thereof, and pre- 
serve themselves free from the abuses wherewith the 
same profession is noted to be infected ; but much more 
is this performed if a man be able to visit and strength- 
en the roots and foundation of the science itself ; there- 
by not only gracing it in reputation and dignity, but 
also amplifying it in perfection and substance. Having 
therefore from the beginning come to the study of the 
laws of this realm witli a niind and de^sire no less (if I 
could attain unto it) that the same laws should be the 
better by my industry, than that myself should be the 
better by the knowledge of them ; I do not find that, 
by mine own travel, without the help of authority, I 
can in any kind confer so profitable an addition unto 
that science, as by collecting the rules and grounds 
dispersed throughout the body of the same laws : for 
hereby no small light will be given, in new cases and 
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such wherein there is no direct aiithority, to sound into 
the tnie conceit of law by doptli of reason ; in cases 
wlieroiii the aiithorities do sqiiare and vary, to confinn 
the law, and to make it received one way ; and in cases 
wlierein tlie hiw is cleared by authority, y<?t nevep- 
theless to see niorc profbundly into the reason of such 
judjrnionts and mied cases, and thereby to inakc more 
use of then] for the decision of other cases more doubt- 
ful : so tliat tlie uncertainty of law, which is the prin- 
cii>al and niost jnst cliallenge tliat is niade to the laws 
of our nation at this time, will by this new strength 
laid to the foundation somewhat tlie more settle and 
be corrected. Neither will the use hereof be only in 
deciding of doubts, and helphig soundness of judg- 
ment, but further in gracing of argument ; in conect- 
ing unprofitable subtlety, and reducing the same to a 
more sound and substantial sense of law ; in reolaim- 
ing vulgär errors, and generally in the amendment in 
some nieasure of tlie very iiature and complexion of 
the wholc law. And therefore the conclusions of rea- 
son of this kind are worthily and ai>tly called by a 
great civil ian leunm le^jcs ; for tliat mnny placita leffum^ 
that is, particular and positive learnings of laws, do 
easily decline froin a good temper of justice, if they 
be not rectificd and governed by such rules.^ 

Now ior tlu' manner of setting down of tliem, I have 
in all points to the best of my undei-standing Jind fore- 
sight applied niyself, not to that which might serve 
most for the ostentation of mine own wit or knowl- 
edge, but to that which may yield most use and profit 
to the students and ])rofessors of our laws. 

And therefoiv, whereas these ndes are some of tlicm 

^ Tho l*rf faoo oiitlt* here in the Lincoln's Inn MS. 
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iinluiarT and vulg«ir, tlmt now aei*ve but for gronnds 
anij plsiiu s«>ng8 lo tlie more sballow and impertinent 
«ort of argtinicnfs ; otlier of tliem are gatlierud and ex- 
tntcItKl out of tli^ hartjionj and eungi^uity of cases, and 
Mt" ^uch as thc wisest and deepest sort of lawyers have 
in judgment and use, thon^li thej be not able many 
tiitifs to exprcas and set them down : for the füniier 
iort, (whlcli a man thut should wnie rather to nii-^e a 
Ui^jh opinion of hitnself thim to instruct others would 
have ouiitted, as trite and witbin every man^s oom- 
p«8«,) yet neveiiheleiis 1 bave not affeeted to neglrjct 
tlitnn J l*nt having flio.stm out of t}»em sut-h a.s I 
Üiotight gofKl, 1 bare redured tbem to a tnie applica- 
üiifi^ limlting and definin|2; tbeir buundsf^ tbat tJiey raaj 
not be nin upun at lar^e, but restminüd to point of 
dUiirence, For as, botli in tbo law and other scieticest 
iJie haitdling of questions by eommon-plaeo, withont 
aim or applieatiotj^ is tlie weakest ; so yet nevertbeless 
mauy common prinriples and generalitios are not to be 
eontemned^ if they be well derived and deduced into 
partit'ulars, und theJr limit^ and excluaiona diily aa- 
signedJ For thoro l>ü twü contrary faults and em- 
trcfuities in the debating and siftin^ out of the law, 
wkich may be best nuted in tw^o several rnanner of 
argumenta i some argue upo« geueral gronnds, and 
OODiü not near the [joint 'in querst ioii ; otherj?, without 
laying any foundation of a ground or difference or 
rvoson, do k^osely put cases, which, though tliey go 
atsar tlie point, yet being put so scattered, prove not ; 
bttt rathcr serve to make tbe law appear more doubtful 
thjüi to niake it more plain. 

Secoadly, whereas some of these rulea have a con- 
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currence with tlie civil Roman law, and somc othera a 
divei*sity, and niany timos an ()pj)()sition ; such grounds 
as are common to oiir law and theirs I have not af- 
fected to disrruisc into other words tban the civilians 
use, to the end tliey nu<!;lit seem invented by me, and 
not b(^rrowed or translated from them : no, but I took 
hold of* it as matter ot' groat authority and majesty, to 
See and consider the concordance between the laws 
penned and as it were dicted verhatim by the same rea- 
son. On the othor side, the diversities between the 
civil Roman rules of law and ours, — happening either 
when there is such an indifferency of reason so equally 
balanced, as the one law embraceth one course, and 
the other the contrary, and both just after either is 
once j)ositive an<l certain, or where the laws vary hi 
regard of accommodating the hiw to the different con- 
siderations of estate, — I have not omitted to set down 
with the reasons. 

Thirdly, wliereas I could have digested these niles 
into a certain method or order, which, I know, would 
have been more admired, as that which would hare 
made every particular nile, through his coherence and 
relation unto otlier rules, seem more cunning and more 
deep ; yet I have avoided so to do, because this deliv- 
ering of knowledge in distinct and disjoined aphorisms 
doth leave the wit of man more free to turn and toss, 
and to make use of that wliich is so delivered to more 
several purposes and apj)lications.^ For we see all the 
ancient wisdom and science was wont to be delivered 
in that form ; as may be seen by the parables of Sol- 
omon, and by the aphorisms of Hippocrates, and the 

1 The Camb. MS. leaves out from this word to " chicflj " inclusive, and 
Substitutes the word " whercin.'* 
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moral verses of Tlit^ognis and Phocylides : but thiefly 
ihe jirecedent of tbe civil law, whicli hath takcn the 
«ijtie couii€ witli theif ndts, did confirm me m my 

OpÜllOEl. 

FomtMy, whereas I know very well it wotild huvt* 
been more plausible and morü cmrent, if the niles with 
tbe expositions of them had been set down eitlier in 
Latiti or in Eriglish, that tbe hai^bnoäs of tbe lan- 
goage might not liave disgraced the matter, and that 
einÜaus^ statestnen, scholars, and other smisible man 
mi^ht not have been barred from thi*m ; yet I have 
forsaken that gnice and oniainent of tliem, and aiily 
tuken tliis caarse : the rules themsülves I have put in 
Latin (not purified further than tbe proj>riety of terms 
of l*w woiilfl perniit ; but Latin) ; which language I 
cliQ»t% as the briefest to eontrive the rule^s compen- 
diutislyf ihe uptest for memory^f and of the greate^t 
autbority and rnajesty to be vourhed and alleged in 
&rgtmiejit : and for the expositions and distinctioiia, I 
tiAve retained the peculiar language of our law, be- 
GttQse it should not bu singuIar among the bouks of the 
game «R^ience^ and becauäo it is mo^t familiär to the 
itodents and prufe^sors tbereof, and besides that it jb 
mG»t s^ignihcant to expreß conceits of law ; and to 
cooclade^ it k a language wherein a man sliall not be 
cnticed to bunt atter words but matter* And ibr 
excluding any others than professed lawyers, it was 
better manners to exclude them by tlie straugeness of* 
the language, than by the objic'unty of the conceit ; 
which is such as, tliou^h it bad been w ritten in no 
privat4^ and retiiH?d language, yet by tbose that are not 
la wyers would for the most part have been t-'ither not 
Ufwleratood, or, which is woree, miataken. 
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Fiftlily, wliereas it miglit havo been more flonriBh 
and Osten tation of rcading to have vouched the authof^ 
ities, and sometimcs to have enforccd or noted upoa 
them ; yet I liave abstained fi'om tliat also. And the 
i-eason is, beoause I judgcd it a matter undue and pre- 
posterous to prove rules and maxinis; wherein I Iiad the 
example of Mr. Littleton and Mr. Fitzherbert, ivhose 
writings aro the institutions of the laws of England: 
whereof the one forbeareth to vouch any autliority al- 
together ; the other nevcr reciteth a book, but when 
he thinketh the case so weak of credit in itself as it 
needeth a surety. And these two I did far more 
estecm than Mr. Perkins or Mr. Standford, that have 
done the contrary. Well will it ap])ear to thosc that 
are learned in the laws, that niany of the cases are 
judged cases, either within the books or of fi'csh ro- 
port, and most of them fortified by judged cases and 
similitude of reason ; though, in some few cases, I did 
intend expressly to weigli down the authorities by evi- 
dence of rciison, and therein rather to correct the law, 
than either to soothe a received error, or by unprofit- 
able subtlety, which corrupteth the sense of the law, 
to reconcilo contrarieties. For these reasons I rosolved 
not to derogate from the autliority of the rules by 
vouching of the autliority of the cases, thoiigh in mine 
own copy I had them quoted : for al though the mean- 
ness of mine own person niay now at first extenuate 
the autliority of this collection, and that every man 
is adventurous to control ; yet, surely, according to 
Gamaliers reason, if it be of weight, time will aettle 
and autliorise it ; if it be light and weak, time will re- 
prove it. So that, to conclude, you have here a work 
without any glory of affecte'd novelty, or of method, 
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or of langiiage, or of quotations aiid authorities, dedi- 
cated only to use, and submitted oiily to tlie censurc of 
the leariied, and chiefly of time. 

Lastly, tliere is one point abovc all tlie rest I ac- 
count the most inaterial for niaking tliese niles indeed 
profitable and instriicting ; which is, tliat thcy be not 
set down alone, like short dark oracles, which every 
man will bc content still to allow to be true, but in 
the meantime they give little light or direction ; bnt 
I have attended theni, (a matter not practised, no not 
in the civil law to any })urpose, and for want whereof, 
indeed, the niles are but as proverbs, and many times 
piain fallacies,) with a clear and perspicuous exposi- 
tion ; breaking them into cases, and openhig their 
sense and use and limiting them with distinctions ; 
and sometimes showing the reasons above whereupon 
they dej)end, and the affinity thcy have with other 
niles. And thougli I have thus, with as good dis- 
cretion and foresight as I could, ordered this work, 
and, as I might say, without all colours or shows, 
husbanded it best to profit ; yet, nevertheless, not 
whohy trusting to minc own judgmcnt ; having col- 
leeted three hundred of them, I thought good, before 
I brought them all into fonn, to publish somc few;^ 
that by the taste of other men's opinions in this first, 
I might receive either approbation in niine own course, 
or better advice for the altering of the other* which 
remain. For it is great roason that that which is 
intended to the profit of others should be guided by 
the conceits of others. 

1 The Camb. MS. has " to publish the first/' and afterwardB " for the 
altermg of the other two.*' 
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1. In jure non rcmota causa, sed i^roxima spectatur. 

2. Non potest adduci exceptio ejusdcm rei, cujus petitur disso- 

lutio. 
S. Verba fortius accipiuntur contra proferentem. 

4. Quod sub certa forma concessum vel reservatum est, non tra- 

hitur ad valorem vel compensationem. 

5. Neccssitas inducit Privilegium quoad jura privata. 

6. Corporalis injuria non recipit aestimationeui de luturo. 

7. Excusat aut extenuat delictum in capitalibus, (][uod non opc- 

ratur idem in civilibus. 

8. iBstimatio prseteriti delicti ex post facto nunquam crcscit. 

9. Quod remedio destituitur ipsa re valet, si culpa absit. 

10. Yerba generalia rcstringuntur ad babilitateni rci vel persona;. 

11. Jura sanguinis uullo jure civili dirimi possunt. 

12. Beceditur a placitis juris potius quam injuria; et delicta ma- 

neant impunita. 

13. Non accipi debent verba in demonstrationcm falsani, quse 

competunt in limitationem vcram. 

14. Licet dispositio de interesse futuro sit inutilis, tarnen potest 

fieri declaratio prsecedens quse sortiatur effectum inter- 
veniente novo actu. 

15. In criminalibus sufficit generalis malitia inteutionis cum facto 

paris gradus. 

16. Mandata licita rccipiunt strictam interpretationem, scd illicita 

latam et extensam. 

17. De fide et officio judicis non recipitur quasstio, sed de scicntia, 

mve error sit juris sive facti. 
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18. Persona conjuncta anjuiparatur intoresse proprio. 

19. Non impedit clausula dorogatoria quominus ab eadem potes- 

tate res dissolvantur a quibus ^ constituuntur. 

20. Actus inceptus cujus perfectio pendet ex voluntate partium 

rcvocari potest ; sl autem pendet ex voluntate tertie per- 
sona, vel ex contingenti, revocari non potest 

21. Clausula vel dispositio inutilis per prsesumptionem remotam 

vcl causam ex post facto non lulcitur. 

22. Non videtur consensum retiuuisse, si quis ex pnes<fripto mi- 

nantis alupiid immutavit. 

23. Licita bene miscentur, formula nisi juris obstet. 

24. Prajsentia corporis tollit errorem nominis, et veritas nominis 

tollit errorem demonstrationis. 

25. Ambiguitas vcrborum latens verificatione suppletur ; nam 

quod ex facto oritur ambiguum verificatione facti toUitur. 

i So, I bdievG, in all the MSS. and editions, and therefore the slip is 
probably of Bacon's pen. 
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REGULA L 
In jure mm remota causa^ aed proxima y)ectatur. 

It were infinite for the law to judge the caiises of 
causGS, and their impulsions one of anothcr: there- 
fore it contenteth itsclf with the immediate cause ; and 
jadgeth of acts by that, without looking to any für- 
ther degree. 

Ab if an annoity be granted pro cansiUo q^^ 
impenso et impendendo^ and the grantee com- ^^' '' ^' ^' 
mit treason, whereby he is imprisoned, so that the 
grantor cannot have access unto him for his counsel ; 
yet, nevertheless, the annuity is not determined hy 
this fum-fea9ance. Yet it was the grantee's act and 
default to commit the treason, whereby the impris- 
ontnent grew: but the law looketh not so far, but 
excuseth him, because tho not giving counsel was 
compulsory and not voluntary, in regard of the im- 
prisonment. 

So if a parson make a lease, and be de- ^j^j g^ ^^ 
prived, or resign, the successor sliall avoid J'iJ^*^ , g pj 
the lease : and yet the cause of deprivation, J? h. g. r 2. 
and more strongly of a rcsignation, moved p* ^' 
from the party himself: but the law regardeth not 
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that ; bccause the admission of tho new incumbent is 

the act of die ordinaryJ 

6 H. 7. f. 3ö. ^ So if I be seised of an advowson in gross, 

^^' ^' and a Usurpation be Iiad against me, and at 

the next avoidance I usurp arere, I shall be remitted : 

and yet the presentation, which is the act remote, is 

mine own act ; but the admission of my clerk, where- 

by the inheritance is reduced to me, is the act of the 

ordinarv\ 

So if I cüvenant with I. S. a stranger, in consid- 

eration of natural love to my son, to stand seised to 

the use of the said I. S. to the intent he shall enfeoff 

my son ; by this no use ariseth to I. S. because the 

law doth respcct that there is no immediate consid- 

eration between me and I. S. 

Dv. f. 1. 3 gQ if I ]jQ l)ound to enter into a Statute 

li u. 4. f. 23 , ,. , ,, , - - - 

pi. 0. betöre» tlie mayor ot tlie staple at such a day 

for tlie security of a hundred i)ounds, and the obligee, 

before the day, accept of me a lease of a house in sat- 

isfiiction ; this is no plea in debt upon my Obligation : 

and yet the end of that Statute was but security of 

money ; but because the entering into this Statute 

itself, which is the immediate act whereto I am 

bound, is a corporal act which lieth not in satisfac- 

tion, therefore the law taketh no consideration that 

the remote intent was for money. 

winiüiiffton'H So if 1 make a feofFment in fee upon con- 

7^'l'^nJ^'' Jition that the feoflFee shall enfeoff over, and 

• 13. Kl. Cht'»«- ^ ^ ^ 

*^^ I the feotfee be disseised, and a descent cast, and 

1 Tho Cambridj^e MS. State» the law as to deprivation only; adding: 
" Itut ot' A re.Hignution it is otherwis«; for that i.s inuruly the act of the 
|»arty." 

* Omitio«! in Ciimb. MS. « Oinitted in Camb. MS. 

* l'his marjjinal rt'feronce must have beeu miide, I think, while the case 
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then the feoffee bind himself in a Statute, wliich Statute 
is dischargcd before the recovery of the hind : this is 
no breacli of tlie condition, because the land was never 
liable to the Statute ; and the possibility that it should 
be liable upon the i-ecovery the law doth not respect. 

So if I enfeoiF two upon condition to enfeoff, and 
one of them take a wife ; the condition is not broken : 
and yet there is a remote possibility that the joint- 
tenant may die, and then the feine is intitled to 
dower. 

So if a man purchase land in fec-simple, so« Biack- 
and die without issue: in the first dcgree the Book 2.0. 14. 
law respecteth dignity of sex, and not proxiniity ; and 
therefore the remote heir on the part of the father shall 
have it before the near heir on the part of the mother : 
bat in any degree paramount the first the law respect- 
eth it not ; and therefore the near heir by the grand- 
mother on the part of the father shall have it before 
the remote heir of the grandfiither on the part of 
the father. 

This rule faileth in covhious acts, which though they 
be conveyed through many degi'oes and reiiches, yet 
the law taketh heed to tlie cornn)t beginning, and 
counteth all as one entire act. 

As if a feoffinent be made of lands held by [37 eüz. 

** JLhiCr6*8 CA86 

knight^s Service to I. S. upon condition that obiter.j 
he within a certain time shall enfeoff I. D. which fe- 
offment to I. D. shall be to the use of the wife of the 
first feoffor for her jointure, &c. ; this feoffment is 
within the Statute of 32 H. VIII. nam dolus circuitu 
tum purcfotur. 

stood aa a judgment of the court at ChcHti^r, and before it was brought 
before the Qaeen's Bench. 
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[Catteiyn and In likc maiincr this mle holdcth not in crim- 

others In , n tt • 

8t«wi»c«Ä.i mal acts, except they liave a nill Interruption; 
because when the inten tion is matter of substance and 
that which the law doth principally behold, there the 
first niütivo will be princii)ally regardcd, and not the 
last impulsion. As if I. S. of malice prepense di»- 
char(;e a pistol at I. D. and miss liim, whereupon he 
throws down bis pistol and flies, and I. D. pursueth 
him to kill him, whereupon he tumeth and killeth 
I. I). witli a dagger ; if the law jihould consider the 
last impulsive cause, it should say that it was in bis 
own defonce : but the law is otherwise, for it is but a 
pursuance and extention of the first murderons intent. 
44Bd.3.f.4i. ' ^^^ if I. S. had fallen down, bis dagger 
pi.56. drawn, and L D. had fallen by haste upon 

bis (lacrger, there I. D. had been felo de. «'•, and I. S. 
should go quit. 

Also you may not confound * the act with the exe- 
cution of the act ; nor the entire act with the last part, 
or the consummation of the act. 

Lit. iMH-. 410. For if a disseisor enter into religion, the 
immediate cause is from the party, tliough the descent 
be cast by act in law : but the law doth but execute 
the act which the party procureth ; and therefore 
[21 Ell».] ^'^^ descent shall not bind. Et e converso; 
Dy. f. 4, 5. jf j^ lease for years be made rendering rent, 
and the lessee niake a feoffment of part, and the lessor 
enter ; the immediate cause is from the law in respect 
of the forfeiture, tliough the entry be the act of the 
party : but that is but the pursuance and putting in 

1 Oniiltfd in Cixmh. MS. 

2 The Camb. MS. has: "the act itftelf with the cxecution only of the 
act, and so the causo ot' the act with the cause Dt' the cxecution of tho act, 
and bv that nn-an^ uiake the immediate cause a remote cause." 
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execution of the title wliicli the law givetli ; and tliero- 
fore tlic reut or condition shall be aiiporlioncd. 

^ So in the biiiding of a right by a dcscent, yoxi are 
to consider the whole time troiii the disseisin to the 
descent cast ; and if at all tinie^ the person be not 
privileged, the descent binds. 

And therefore, if a ferne covert be dis- j^ „ 7 24. 
seised, and the baron dieth, and she taketli a ''•^ ^^43,i44. 
new husband, and thcn the descent is cast ; <>r if a man 
that is not vifra quataor mariu be disseised, and re- 
tuni into England, and go over sea again, and then 
a descent is cast ; this descent bindet h, l^ecanse of 
the interna when the i)ers(;ns niight have entered : 
and tlie law respecteth not the state of the person at 
die last time of the descent cast, but a continuance 
firom the very disseisin to the descent. 

So if baron and fenie be, and they join in Dy. f. 151». 
a feoftbaent of the wife's land renderin;^ a rent, and 
the baron die, and the ferne take a new husband l)efore 
any rcnt-day, and he accept the rent ; the i'eoffment is 
affirmed for ever. 



REGULA 11. 

Non potest adduci exceptio ejundem rei., cujus petitur 
dissolutio, 

It were impertinent and contrary in itself for the 
law to^ allow of a plea in bar of such matter as is 

1 The remainiiig caJH*s under this rule nro (imitted in the Cainb. MS. 
They would not havß illustr.itod the ruk' as therc cnunciated, and given 
in the preceding note. 

* The Camb. MS. has: " to give a man remedics, and thon to rut him 
off the means to ooine at the ertVit of his suit by an allogation collatcral, 
which the principal siilt doth includu oiid inake an end uf." 

Vi>L. XIV. 13 



194 M.VXIMS OF THE LAW. 

to be defeated by the samc siiit : for it is included ; 
and otlicrwise a man should never come to the end 
and eftect of bis suit, but be cut ofF in the waj. 

And thcrefore, if tenant in tail of a manor where- 
unto a vilkin is regardant discontinue, and die, and 
tlic rigbt of the entail descend unto the villain him- 
self, who briiigs for,mdürn^ and the discontinuee plead- 
eth villenage ; this is no i)lea : because the devesttrr of 
the manor, which is the intention of the suit, doth 
include this plea ; because it determineth the villen- 
age. 

50E. 8. f. 24. ^"^^ '^ tenant in ancient demesne be di&- 
P' ^*^- seised by the lord, whereby tlie seigniory is 

suspended, and the disseisee bring his assize in the court 
of the lord, frank fce is no plea : because the suit is to 
undo the disseisin, and so to revive the seigniory in 
ancient demesne. 

So if a man be attainted and executed, and the heir 
bring error upon the attainder, and corruption of blood 
by the sanie attainder be pleaded to interrupt his con- 
veying in the same writ of error; this is no plea: for 
thvn he were withont remedy ever to reverse the at- 
tiiinder.^ 

88 Kd. 3. f. 32. So if tenant in tail discontinue for life 
rendering rent, and the issue brings fornudon^ and 
the warranty of his ancestor with asset>s is pleaded 
agjunst him, and the assets is layed to be no other 
but his re Version with the rent ; this is no plea : be- 
cause the fonnedon^ which is brought to undo this 

1 Omittod in ramb. MS. 

* The (^amb. MS. rik*s 11 Hen. 4. fo. 65, pl. 22, the case of executors 
bringin^ error to r»*verso an outlawry, which niay liave suggcsted or con- 
firmtKl Dacon in hi«; principle. " Conveying" herc and below sccins to mean 
•' clainiing " or '' drrivinfj: title." 
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(liscontinuance, doth inclusivoly iindo tliis iiew rever- 
sion in fee, and the rcnt tluTeunto annexed. 

But whether this rule inay take place» where the 
matter of the jJea is not to be avoidod in tlie same 
suit, but in another »uit, is doubtful : and I ratlier 
take the law to lx% that tliis ruk» doth t»xtond to such 
eases, where otherwise the })arty were at a misrliicf, 
in respect the exceptions and bars mi<jcht be pleadcd 
cross, eitlier of them in the contrary suit, and so tlie 
party altogether j)revented and interceptcd to come 
by his riglit.^ 

So if a man be attainted by two several attainders, 
and there is error in them both, there is no reason 
but there should be a remedy open for the heir to 
reverse tliose attaindera, Ixiing erroneous, as well if 
they be twenty as one. And therefore if, in the writ 
of error brought by the heir of one of them, the otlier 
attainder should be a plea i)eremj)torily ; and so again, 
in error brought of that other, the former should l>e 
a plea ; this were to exclude him utterly of his right : 
and therefore it shall be a good re[>licati()n, to say that 
he hath a writ of error depending of that also ; and 
io the court shall proceed : but no judgment shall be 
given tili both pleas be discussed ; and if either plea 
be fonnd without error, there shall be no reversal 
either of tho one or of the other ; and if he dis- 
continue either writ, then shall it be no longer a 



1 The Camb. MS. ha«: *' This rule may be exteiidcd upon the ^eneral 
reaAoii thereof: whieh is thiq: that whirn the law seoth that a man hath 
right, it will not prevent him of the iiieans to recover it. And therefore 
fehough the exception be not comprehended in the same Muit, but be «mt of 
it. y*!t, if there be remedy also to dofeat that impediiiient by another >5uit, 
tbe law will not permit the party to be at a mischief, and [that] the ex- 
ceptions should be pleaded cross either uf them in the other suit.'' 



:* Tixnfs or the law. 

Mvu ».ni s: r sev^ral outlawries in a penon»! 

-.7. iii> ^-fdrch to be more reasonable, than that 
_-^r: -\i;- in ailawrv or an attainder should be no 

• :'i II i ^T.z of error brought upuii a diverse out- 
s . L* :i*^ or attainder, as 7 11. IV. and 7 H. 

• f , ^ VI. 5L*em to hold. For that is a reinedy 
' ^ : « j large for the mischief ; for there is no 
"-r^i.*^.!:^ .:' any of the outlawries or attaind^rs be in- 
ü:--:. T.-i:hout error, but it should be a pi»renii)tory 
:i«,"j. :: :he pei-son in a writ of eiTor, as weil as in 
L.7"« ::lior action. 

?u: if a man levy a finc sur eonusaunce de droit 
"■■ff,, v.' qje il ad de son done^ and suffer a recovery 
.: :>.-.* >;iine lands, and there be error in theni botli ; 
y.t ^^annot bring error first of tlic fine, beeause by 
il.i r^'ooverv his title of error is discharged and re- 
".■.•;is.-\i in law inrhmvc : but he must begin with the 
.rr.a.; error upon the recovery, (which he may do, 
Kvau<e u tine executed barreth no titles that accrue 
i'. ymsm- Ump» after the fine levied,) and so restore 
himself to his title of error upon the fine. But so 
it i> not in the foruier case of the attainder; for a 
writ of error to a fornier attainder is not given away 
bv a second, except it be by exj)ress words of an act 
of parlianient, but only it remaineth a plea to his per- 
soii while he liveth, and to tlie conveyance of the heir 
aftor his deatli. 

But if a man low a fine where he hath nothing in 
the land, which inureth by way of conclusion only, and 
is executory against all purchases and new titles w^hich 

i This last sentonoo au<l tho wliolo of the followin^ parajjfraph orc omit- 
tt'i in theCumb. MS. 
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shall frcow to tlie coinisor afterwards, and lie piirchase 
the land, and sufter a recovery to tlie conusce, and in 
both fine and recovery there is error ; tbis fine is Janus 
bifronHj and will look forwards to bar hira of Ins writ 
öf error bronght of tho rocoverj' ; and tlierefore it will 
come to tlie reason of the fii'st case of the attainder, 
that he must reply that he hath a writ also depending 
of the same fine, and so demand judgnient.^ 

To return to our first purpose: like law is pit^. tu. Ag«, 
it if tenant in tail of two acres niake two sev- ^^' *^- 
eral discontinuances to several pei*sons for life rendering 
rent, and the issue after Ins death bringeth farmedon of 
both, and in the fm-niedon brought of white acre the 
reversion and rent rescrved upon black acre is pleaded, 
and so contraiy. I tJike it to be a good replication, 
that he haih formcdon also upon that depending, where- 
iinto the tenant hath pleaded the descent of the re- 
version of white acre ; and so neithor shall be a bar. 
* And yet there is no doubt but, if in a formedon the 
warranty of tenant in tail with assets be pleaded, it is 
no replication for the issne to say that a prceclpr ([q- 
pendeth bronght by I. S. to evict the assets. But the 
former case standeth upon the pariicular reason before 
mentioned. 

1 In licu of the two precedinp para^fruphs the Camh. MS. has: " But if a 
man Icvy many fines of the pame Iiinds and tliere be an error in theni all, 
Tet he cannot hring error of any wive th«* last : because by his own later 
fine!» he ji^ave away hi» title of orror to the fonner fine» indugirk. But 
when a man is »ttainted, hi.-* writ of error t» a former attainder is not jjiven 
Bway. but only it remaineth a plea to bis person while hc liveth, and to the 
eonveyance of the heir after his dealh." 

« This is omitted, to the end. in Camb. MS. 
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REGULA III. 

^ -^« /frei if acrtpiuntur contra proferentem, 

T ^ ^ :n>« that a nian*s deeds and his words «hall be 
:h£ *t <r'.-r-i:liost against hiraself, though it be one uf 
2-. tx> sc it^mmon grounds of tlie law, it is notwith- 
o*:'.:?!^ dl nile drawn out of thc depth of reason. For, 
T.^:. : i> a schoolmaster of wisdom and diligence in 
i2u.i.jr^ nion watchful in their own busincss ; next, it is 
i-j:r: c of mnch quiet and certainty, and that in two 
ict-t* : tirst, because it fiivoiiivth acts and conveyances 
exivurcvl, taking thcm still beneficially for the grantces 
«:^.: iH^^iciossors ; and secondly, bceause it makes an end 
*^' auinv questions and doubts about constniction of 
wor\l5 ; fi)r if thc labour were only to pick out the in- 
ien:ii»n of the parties, e\ ery judge would have a sevcral 
5en<o ; whereas this nde doth give them a sway to take 
«ho law niore certainly one way. 

* But this rulo, as all others whicli nrv very general, 
k but a sound in the air, and cometli in sometiini>s to 
holp and uiake up other reasons witliout any great in- 
<truotion or chrection, except it be duly conceived in 
|vinl of ditfi'ivnce, whcre it taketh place, and where 
not. And first we will examine it in gi'ants ; and then 
in }>loadings. 

Tho fon*e of this rule is in three things : in am- 
bi^uity of wonls ; in iniplication of matter ; and in 
nnlucing and qualifving the exposition of such grants 
as woro agjiinst the law, if they were taken accordhig 
to iheir words. 

; K :? f. :8. And, therefore, if I. S. subniit himself to 
ii u : f ü». arbitrenient of all actions and snits between 

1 Omittcd in Carab. MS. 
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him and I. D. and I. N., it rests ambiguoiis wliotlier 

this Submission sliall \ye intended (vllectice of Joint 

actions only, or distrihutive of several actions also : 

but because the words sliall be str()nn;liest taken a^inst 

I. S. tliat s|)eak3 them, it sball be nndcrstood of both. 

Por if I. S. Iiad submitted himself to arbitreinent of all 

actions and suits wbic-h lie hatli now deponding, except 

it be such as an» between him and 1. 1). and I. X., now 

it shall be understood collective only of Joint actions : 

because in the other case large construction was hard- 

est against him that sjieaks, and in this case strict 

construction is hanlest. 

* So if I grant ten pounds rent to baron 8 am. pi. lo. 
«^nd ferne, and if the Ixiron die that the ferne shall have 
^hree pounds rent ; because these woixls rest ambigu- 
<:ius, whether I intend threc pounds by way of incretise 
cur three pounds by way of restraint and abatement of 
^he forrner rent of ten j)ounds, it shall be taken strong- 
üest ag-ainst me that am the grantor ; that is, three 
X^ounds addition to the ten pounds. But if I had let 
lands to baron and fenie for three lives reserving ten 
f K)und8 per annum, and, if the baron die, reddendo 
'^hree pounds ; this shall be taken contra ry to the for- 
Hier (rase, to abridge my rent only to three pounds. 
So if I demise onines boHcoa meos in villa de uns. f. i. 
J}ale for years ; this j)asseth the soil : but if d>. f. 9. 
I demise all my lands in Dale excejjtis bosds ; this 
extendeth to the trees only, and not to the soil. 

* The Cainb. MS. omitfi tliis, and proceeUa to give one oxamplc of case» 
of iMf>Hcntion: "So in implications: if I. S. f^rant all his wood» in such a 
do»e, it implied a lil>erty iinto the grantee to come upon the ground and 
cut theni down: but if I. S. Iraso the close exoepting the wo<h1h, then him- 
»elf Kliall have no puch libcrty, because he did not specially reserve it." 
And it omits the casea in the fivo following paragraphs. 
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So if I sow my land with com, and let it for yea« ; 
the com passeth to the lessee, if I except it not : but 
if I make a lease for life to I. S. upon condition that 
ui>on request he shall mako me a lease for years, and 
I. S. sow the ground, and then I make request ; I. S. 
may well make me a lease excepting his com, and not 
break the condition. 

8 II. 7. f. 4, 6. ^^ ^f I ^^^'^ ^^^^ warren in ray own land, 
S?.Vü.*^ ^ ^ and let my land for life, not mentioning the 
Dy. f. 30. warren ; yet the lessee, by implication, sliall 
have the warren discharged and extinct during his 
lease: but if I let the land una cum libera garrencu, 
excepting white acre ; there the warren is not by im- 
plication reserved unto me either to be enjoyed or 
extinguished ; but the lessee shall have warren against 
me in white acre. 

29 Abs. pi. 20. So if I. S. liold of uic bv fcaltv aud rent 
only, and I graut the rent, not sj>oaking of the fealty ; 
yet the fealty by implication shall pass, because my 
grant shall be taken strongly as of a rent service, and 
not of a rent secke. 

44 Ed. 3 f. 19. Otherwise had it been if the seigniory had 
P* ^^- been by homage, fealty, and rent ; because 

of the dignity of the service, wliich could not have 
passed by intendnient by the grant of the rent. 

But if I be seised of the manor of Dale in fee, 
whereof I. S. holds by fealty and rent, and I grant the 
manor, excepting the rent ; the fealty shall pass to the 
grantee, and I shall have but a rcnt secke. 

So in grants agiiinst the law : if I give land to I. S. 
and his heii*s males, this is a good fee-simple, which is 
a larger estate tlian the words seem to intend, and the 
word "^ males " is voiil. But if I make a gift in tail. 
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^f^serving rent to me and tlie heirs of niy body, the 
mortis *' of my body '' aiH» not void, and so to leuve it a 
Tent in fee-simple ; but thc words " lieirs " and all are 
^oid, and leave it but a rent for lile : cxce])t tliat you 
will say, it is but a liniitation to any niy heir in fee- 
fflJiiple whicli shall be lieir of my body ; for it cannot 
^ a rent in tail by reservation. 
So if I mve land witli my daughter in 4ßEa.8.f.i8. 

/» pl. 22. 

«'»nk marriage, the remainder to I. S. andi[24EUi.] 
"^ heirs ; tliis gmnt cannot be good in all ]»arts, ac- 
^rding to the words ; for it is incident to the nature 
of a gift in frank marriage, that the donee hold of 
the donor : and therefore my deed shall be taken so 
Wroiigly against myself, that, rather than the remain- 
^^1" sliall be void, the trank marriage, though it be first 
placed in the deed, shall be void as a frank marriage. 

But if I give land in frank marriage, rci- 4 ii. c. f. 22 
'^^^'ing to me and my lieii*s ten pounds rent ; 2»;' am. pi.eo. 
now the fnink marriage Stands good, and the resei*va- 
^*^^^ is void, becauso it is a liniitation of a benefit to 
°^yi4t^If, and not to a stranger. 

So if I let white acre, black acn*, and green aere to 

T o . . . . . 

*• ^. excepting white acre, this exception is void, be- 
hause it is repugnant ; but if I let the three acres 
atoresaid, rendering twenty Shillings rent, viz. for wliite 
a^re ten Shillings, and for black acre ten Shillings, I 
*hall not distrain at all in green acre, but that shall 
b^ discharged of my rent. 

So if I grant a rent to I. 8. and his heirs ^ ^ 3 f jg^ 
^t of my manor of Dale, et obliijo nwneriam ^^' '** 

^ Pc'riiaps Webb v. Porter citcd by Sir Matthew Haie in his notes on Co. 
Lit21a. 

' All these rcnuÜDing cases of granU against the hw are omitted in the 
Ctmb. MS. 
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prmdietam et omrna bona et catulla viea super manermm 
frmSüiiim exhdmÜü ad di^iringenditm per halUmn ihm* 
im vfißU : tliis liinitatiuJi of thu distress to thc king*s 
bailitts is void ; und it i^ good lo give a power of dis- 
tress to L S* the grantee, and liis bailiffä. 

Out if I give Irtud In tail tenendum de f-apy- 
talibus d/mtum per redditum viginti solidorum 
et ßddktitßiit : this Hinitation of tenure to tlie lord is 
void ; und it sliall not be gom!, as in tlie otlier casi?, to 
makü tlie rcsorvatian of twenty Shillings good unto my- 
self ; but it sljaü bo utterly void, as if iio roser%''ation at 
all bad bcun tnade : and if the trntb l>e that I, that am 
tlic donor, liuld of tlie bu-d paranmiint by teti Äbillrnga 
only, tlicn tbere shall be ten sbillings ouly intendod to 
h<3 re.served upon the gift in tail as for owelty. 
21E.S -1 t4a, Su if I give land to L 8* and tbe heirs of 
by*r.'4n. tijs body, and for defaiüt of such issue qmd 
tenemt'ntiitn pn^dietum revetiatitr äd L N. ; yet these 
words of reversion will carry a reinainder to a stranger* 
But if I let white acre to I. S. exeepting ten shllUng« 
»Gii 6. f. IM- rent, these words of exeeption to mino own 
beuetit shall never innre to words of reservation, 

But now it is to be noted, that this ruie is tbe rule 
whieh h last to be resortcfd to, and h never to be relied 
tipon but where all other rules of esposition of words 
fait ; and if any other nile come in place, this giveth 
pbire* And that h a point wortby to be observed gen- 
entlly in tbe rnles of the luw^ wben tbey eneounter and 
crojss orie another in any caso, that it be nuderstood 
whieli the law boldetb wortbier and ta be preferred. 
And it is in thi:* particular very notable to consider, 
tbat tbis being a rule of some strictue-ss and rigoar, 
doth not, as it were^ his ofBce, but in absence of other 
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Tulas whicb are of more equi tj and humanity. Which 
ruk'S yoii shall find iirterward?^ set dnwn witli their ex- 
pösitions and liraitations, But iiow to give a ta^te of 
tlieni to this prcsent purpose ; 

It is a rule, tliat g^neral words shall never be 
stretclifii to a foreiirii inleiidiiieiit ; which tlie n^'iliana 
utter tljus : Verba ifmeralia reatrmfjitiitnr ad hülüliaUm 
p^fmna\ vd ad aptitndinem rd, Tlit?reibre, uam. pLät. 
ü' a man grant tu anotlier common hitra mfitas et bunn 
dm miia' tk Dak^ and part of tlio villc is his several, 
and part h his waste und common ; the grantee shall 
not have common in the sevenil : and jet that is the 
ttfongest exposition against the grantor. 

So it is a rule, Verba ita sunt udt'Uig^mda^ yu. ■«>. a«. 
ut res magiM valeut^ quam pcreaL Aitd tberefore if I 
give lancL to I. S. and hh beirs, reddend^i qmnque Ubra» 
anmiatim to I, D. and his heirs; Um implies a con- 
dition to me that am the grantor ; yet it were a 
ßtrontjer cxjiosition against me to say the Hmitation 
shoüld be vfjid, imd the feofftnent absolute. 

So it is a rnle, that the law will not iiitend a wrong; 
which the civil ians utter thns : Ua est uvclpienda inter- 
preMh^ qiim vitifi mret.^ And therefore if loud. 4. f. i, 
tht? executors of I. S. grant omma bona et^^'^' 
eattiHa »na^ the goods whic-h they have as executors 
will not pas^^* beeaitj^e mn constM whetber it niay be a 
derastation, and so a wrong : and yet against a tres- 
passer ihat taketb tbem out of their band tbey shall 
doelarp quod kma 9na cepit, 

I The Camb. MS. hero givüÄ a diffbreüt examplc : " So if I grant all the 
tifn>)vr tr^!w urr^fcnle* tuptr trrrrti m^cfH in D., and [ h*ve Iniicln In D* tti 
fw fitiiplc »nd othvr Jitid* for lifc, ibh graut »hivll be coostrueil oniy to 
exr^ncL Ui rhu lünd» I have in ftse simple: aud yet the cither expositiüii wem 
•trofi^TH'r üfj^nlu^t m«. km\ fo it h iif aU other rule» of expositJoa of wordtt." 
And liere ÜitH Kejfidtt e&dä in Lue MS* 
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So it is a riilL», words are to bi.» understood that they 
work soincwliat, aiul bc not idle and frivolous : Vaiia 
aliqniJ operari thhent ; verba cum efftcta sunt accipienda. 
And theivfore if I baro;ain and seil you fimr parts of 
my nianor of Dale, and say not in liow many parts to 
bo divided : tliis sliall be constnied four parts of five, 
and not of six nor sevcn, &c. beoauso that is stron<rcst 
against nie. But on thc other side, it shall not be in- 
tended four i)arts of four parts, that is the wholc, or 
four (juartors ; and yet tliat were strongest of all : but 
thcn tlie words wero idlo and of none effect. 

So it is a rule, Diidnatw^ non inUTpretatio e«f, qu€P. 
omnino rfcedit a Utn-a, And therefore if I have a fec 
farin-rent issuin<j out of white acre of ten Shillings, and 
I reciting the sanie reservation do grant to I. S. the 
3 n. 6. f. 20. *'^'"^ ^^^ ^^^ Shillings jicrnpiend* de reddiV prce^ 
pi 34. j^'^.^' ^.^ ^j^, offffillfug tern's ti h'nementis nieis in 

Diüe^ with clause of distress ; although therc be atturn- 
ment, yet nothing passeth out of niy foriner rent. And 
yet that were strongest against inc, to havc it a double 
ix>nt or grant of part of that rent with an enlargement 
of a distress in the other land : but, for that it is against 
the words, — biH*au>e eopnlath verborum incUnat accep- 
tionem in fodmi tfcnnu^ and thc word de (^anylice out of ) 
may be taken in two senses, that is, either tts a less sum 
out of a greater, or as a eharge out of land or other 
prineipal interest : and that the coupling of it with lands 
and tenements doth define the sense to be onc rent issu- 
ing out of nnother, and not as a less reut to be taken by 
way oiVrnnputation out of a greater; — therefore noth- 
ing passeth of tliat rent. Wwi if it stood of itself, with- 
out these words *•' lands and tenements : '' viz, I, reciting 
that 1 am seised oi' sueh a rent of ten Shillings, do grant 
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five Shillings percipiencT de eodem reddlC it is good 
enougli with atturninent ; because jurclpiend^ de etc. 
may well be taken fbr parcella de etc. withoiit violonce 
to the words. Bat if it had bcen percipiemr de I. S. 
without saying de redditibus 2rrccdü't\ altlicjugli I. S. be 
the persoii that payeth ine the fbivsuid rent of ten 
Shillings, yet it is void. And so it is ot* all otlier rnles 
of ex{>osition of grants ; when tliey nieet in Opposition 
with this rule, they are preferred. 

Now to exaniine this rule in pleadin^^s as we liave 
Jone in grants ; von shall find that in all iniperfeetions 
üf pleadings ; whether it be in anibiguity of words and 
double intendments ; or want of certainty and avL*r- 
ments ; or iniproprietv of words ; or repugnanev and 
absurdity of words ; ever the plea shall be strictly and 
slrongly taken against liiin that pleads. 

For ambiiniitv of words : 

If in a writ of entry upon disseisin the ten- j» n. c. f. 43. 
ant pleads jointenancy with I. S. of tlie gut *'* "^'^ 
and feoffment of I. D. judgment de hrirfe ; and the de- 
mandant saith that long time before 1. D. any thing 
had, the demandant hiinself was seised in fee ifiouaqne 
yrcedicC I. D. Biij^er po^snsHioncm ejus intravit^ and made 
a Joint feoffment, whereupon he the demandant reen- 
tared, and so was seised until by the defendant alone he 
was disseised ; this is no plea : because the word intra- 
int may be undei*stood either of a lawful entry, or of a 
tortious, and the hardest against him shall be taken, 
which is, that it was a lawful entrv : therefore he 
should have alleged precisely that I. D. diss<pmvit. 

So upon anibiguity that grows by refer- d.v. f. w. 
ence: if an action of debt be brought against I. N. 
and I. P. sheriffs of London, upon an escape, and the 
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pbuntiff doth deckre npon mn ezecntioii lij ftiw of #> 
raoorenr m the prison of Ludgate «Mft €U9todui I. S. «C L.; 
D. tbeu sherifi in 1 K. H. VIIL mnd tkmt hc •»oon-i; 
tnioed «if6 <r:ijeM£i I. B. €ll. 6. m 2 E. H. VIIL ud;. 
so continned 9nb catiodia I. N. e^ I. L. in 8 E. H. 
VIIL and then was snüered to escape ; I. N. and I. 
P.* plead, that before the escape supposed, at anch a 
dav antuf $uperiuM in narraiione tpeeificato^ the seid I. 
B. and I. G. ad tune viceeamiteB snfFered bim to eacape ; 
this is no good plea : because there be three yeaia spe- 
cified in the declaiation, and it shali be hardest tak«i 
that it was 1 or 3 H. VIII. when th^ were out of 
Office. And yet it is nearly induced by the ad tmme 
ricecjmäesy which shoold lead the intendment to be of 
that year in which the declaration supposeth that they 
were sherilis ; but that sufficeth not, but the year mast 
be alleged in fact ; for it may be it was mislaid by the 
plaintiff!, and therefore the defendants meaning to dia- 
charge themselves by a fbrmer escape, which was not 
in their tinie, mast aliege it precisdy. 

For incertainty of intendment : 
ISS HS.) If a wan-anty collateral be pleaded in bor, 
and the plaintiff by replication, to avoid the warranly, 
saith that he entered upon the possession of the de- 
fendant; tum constat whether this entiy was in the 
)i& of the ancestor, or after the warranty attached : 
and therefore it shall be taken in hardest sense» that 
it was after the warranty descended, if it be not other» 
wlse averred. 

For impropriety of words : 
» H. 6. f. 6. if a man plead that his ancestor died by 

i L. in MSS. It seems intended the defendants shoold come into offioe 
a tke 4th year, and the case is so stated in Dyer. 
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protestution seised, and that I. S. abatud &c. tliis is no 
plea : for tliere can ho no abateinent except tlierc» Ix; 
a dying seiscd allegod in fact ; and an abatenuMit sluill 
not Ikj improperly taken for disseisin in i)k»ading, car 
paroU fönt plens. 

For repugnancy : 

If a man in bis avowry declare, tliat he Dy.f.2o6. 
was seised in bis diMnesne ivs of fco of wliite acro, and 
being so seised did demiso tbe same wliite acre to I. S. 
habend im tbe one nioiety for twenty-one yeai-s froni 
the date of tbe deCMl, tbe otber moiety froni tbe surren- 
der, expiration, or detennination of tbe estate of I. 1). 
quitenet prcedicV medietatem ad terminuni vU»v hwv red- 
demF 40s. rcnt : tliis deehiration is insnfficient, beeause 
the seisin tbat be batb alK»g(Ml in binis^lf in liis clfniesnc 
as of fee in tbe wbok», and tbe estate for Hfe ol' a nioi- 
ety, are repugnant ; and it sball not be cured by taking 
the last, wbicb is express, to control tlie fornier, wbieb 
is but genoral and formal ; but tbe plea is nanglit: yet 
the matter in law bad been good to bave entitled bim 
to bave distrained for tbe wbole rent. 

But tbe same restraint follows tbis nde in ])lea(lings 
that was before noted in grants : for if tbe case be sueb 
as faUetb witbin anotber rule of pleading, tben tbis 
rule may not be urged. 

And tberefore, 

It is a rule tbat a bar is good to a com- o kj. 4. 1. 12. 
11 . . pi ■»• 

mon mtent, though not to every nitent. As Piow.r.as.b. 

if debt be brougbt against five executors, and tbree 

of tbem make default, and two aj)pear and plead in bar 

a recovery bad against tbem two of tliree bundred 

pounds and notbing in tbeir bands over and above tbat 

sum ; if tbis bar sbould be taken strongliest against 
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., ., . ^ ?•..;-. i Iv inteiulod that they miglit limve 

::>c ^::.'i, :kv:iiiso the other tliree were not 

...,.v . j •.. >. ::.^ ^t^^•^\ rv not duly hud against tliem: 
.^ -. -i..:r< .:" Tl.i-- o::uT riilo the bar is good ; for thax 
r tf •: .-- £»i::i'.»ii in ton: will say, that they two did 
.1' 4 ..:i::::>:or, a:iJ ^^* tht* action well conceived, rather 
■a:. :j iuia^iine :I.a: :l:.y would have lost the benefit 
*::.: aiivan:;ii,v j: ji\^:::'^ :;:e writ. 

So tiioiv is ji:!.c>.r r-ii» ;hi: iii jJeading a man sliall 
iu»i di^ci'.'-v. : •:: '»**:-■.>- 1> j^>:s:>i himself: and there- 
tuiv \i".: '■ K jt v-a.::^: :'.\k: i> :o ':v sei lorth on the other 
sido, tl vi: :/.-. .-^Jt s:ok*i ::.*: i»o taken in the liardest 
seiisc, '.u: .V- :... -:■.>: Ur.vTl.ial, ;uid to be left iinto 
tlio C'.'iitiiirv ;ar:\ :.» alu-^*. 

vy.i 17 Alui tiioivtore, ii' a man In.» bound in an 

i»hlii:ativ>ii, that ii" the temo ot' ihe obliiTi^'e do deeease 
betine tiio Fcast ot* St. John the Ua[itist which sliall be 
in tho vvai" ot* our Lonl ImhI loi*S,^ without issue of 
her b«xly by hör husluuul lawtully begi>tten then living, 
that then the IkuuI >hall be void : and in debt brought 
iH»i»n tliis Obligation the deiendant pleads that the ferne 
died betöre the saiil lea^^t without issiie of her bodv then 
lixiniX: if tliis plea shonld be taken stronirliest against 
the dLteiidant, then shonld it Ix» taken that the lerne had 
i»ue at the time of her deatli, but this issue died bi'fore 
the feast : but that shall not be so understoml, beeause 
ii makes against the defendant, and it is to be brought 
in on the plaintiff's side, and that without traverse. 
A»E.s f 'jj So if in detinue brouo:lit bv a ferne against 

» \\\v CA.'K« in DviT is of-is Hen. VIII. This dato thert-fon-, in wliieh all 
'.\w MSS. loxrvpt ilu» Camh. MS. whioh docs not tontaiin the rase) oud 
«tliti.MK Aj:reo, seonis to tix the «iate of eoniposition of this particular par- 
KfTAy>}\ tt* ono ut whivh Mitlsnmnier 150S nii^'ht suj,'jL,^cät itself to Bucon 
»ftil< «ritiug. See «iipra, p. 167, note 1. 
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the executors of her liusband for tlie roasonable part of 
the goods of her husband [and] her doniand is of a 
moiety, and slie declares lipon the custom of the realm, 
by which the feine is to have a moiety if there be no 
issue between lier and her husband, and the third part if 
there be issue had, and declareth that her husband died 
withont issue had between them ; if this count should 
be hardliest construed a<:rainst the party, it should be 
intended that her husband liad issue by another wife, 
though not by her, in which case tlie fenie is biit to 
have the third part likewise ; but tliat shall not be so 
intended, hecause it is matter of reply to be showed of 
the other side. 

And so it is of all other rules of ploading ; these 
bcing suflieient, not for tlie exact expoiinding of these 
other rules, but obitcr to show how this rule which wo 
handle is put by when it meets with any other rule. 

As for acts of parliament, verdicts, judgnuMits, &c., 
which are not words of parties, in them this ruh', hath 
no place at all ; neither in de\ ises and wills, upon sev- 
eral reasons: but more esj)ecially it is to be noted, 
that in evidence it hath no place, which yet seems to 
have some affinity with pleadings, especially when de- 
niurrer is joint^l upon the evidence. 

And, therefore, if land be given by will by piow. f.4i2. 
H. C. to Ins son I. C. and the heirs males of his body 
begotten ; the remainder to F. C. and tlie heirs niales 
of his IxkIv begotten ; the remainder to the heirs males 
of the body of the devisor ; the remainder to his daugh- 
ter S. C. and the lieii*s of her body, with a clause of 
perpetuity ; and the question comes upon the point 
of forfeiture in an assize taken by default, and evi- 
dence is given, and demurrer upon evidence ; and in 

VOL. XIV. 14 
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:ae t viJence gi von to maintsün the eiitry of the daugh- 
rer ui-on a toifeiture, it is not set forth nor averred 
rliai the devisor had no other issue male ; yet the evi- 
doiuv is good enougli, and it shall bc so inteiided. 

And the reason thert»<>f cuiiiiot be, because a juiy 
mav take knowlediie of matters not within the evi- 
tienre, and tlie court contrariwise cannot take knowl- 
edgc of any matter not within tlie pleas : for it is clear 
thiit if the evidonce had boen altogetlier remote and 
not proving the issue, tliere, although the jiiry might 
find it, yet a demurrer might well be taken upon the 
evidfiice. Kut I take the reason of difference to be, 
between pleadings, whicli are but openings of the 
case, jind evidences, which are the proofs of an issue : 
for plcadings, being but to open the verity of the mat- 
ter in fact indifferently on both parts, have no scope 
and conckision to direct the construction and intend- 
nient of them, and therefore must be certain ; but in 
evidence and })roofs the issue, wliich is the State of 
the question and conchision, sluill incline and apply 
all the proots as tending to that conclusion. Another 
reason is, that pleadings must be certain, because the 
advei'se j)arty may know whereto to answer, or eise 
he were at a mischief; which mischief is remedied 
by d(»niurn»r : but in evidence, if it be short, imper- 
tinent, or uncertain, the adverse party is at no mis- 
chief, because it is to be thouglit the jury will pass 
against hini : yet, nevertheless, because the jury is 
not compellable to supply the defect of evidence cot 
of their own knowicdge, though it be in their liberty 
so to do, therefore the law alloweth a denmrrer upon 
evidence also. 
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REGULA IV.i 

Quod 8ub certa forma concessum uel reservatuin eat non 
trahitur ad volarem vel campenaationem. 

The law permitteth every man to part with Ins own 
interest, and to quality his own «jr^i^^t, as it pleaseth 
liimself ; and therefore doth not adniit any allowance 
or recomponse, if the thing be not taken as it is 
granted. 

So in all profits a prendre: 

If I grant common for ten beasts, or t<jn 27 n. e. f. 10. 
loads of wood out of my coppice, or ten loads ^^ ^ 
of hay out of my meads, to be taken for three years ; 
he sliall not have common for tliirty beasts, or tliirty 
loads of wood or hay, tlie tliird year, if he forljear for 
the Space of two years. Here the tinie is certain and 
precise. 

So if the place be limited ; as if I grant estovers to 
be spent in such a house, or stone towanls the repara- 
tion of such a Castle ; althoiigh the grantee do biirn 
of his fuel and repair of his own cliarge, yet lie can 
demand no allowance for that he took not. 

So if the kind be specified ; as if I let my park re- 
serving to myself all the deer and sufficient pasture 
for them ; if I do decay the game, whereby there is 
HO deer, I shall not have (juantity of pasture answera- 
We to the feed of so many deer as were upon the ground 
when I let it, but am without any remedy, except I 
will replenish the ground again with deer. 

But it may be thought that the reason of these 

1 Omittcd in Carab. MS. 
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cases is thc default and laches of the grantee, which 
is not so. 

For put the casc that the house where the estoven 
should be spent be overthrown by the act of Grod, as 
by tempest, or bumt by the enemies of the king; yet 
there is no recompense to be made. 

And in the strengest case, where it is [in] ^ default 
of the grantor ; yet he shall make void his own grant 
rather than the ccrtain form of it should be wrested 
to an equity or valuation. 

9 H. 6. f. 85, ^s ^^ ^ grant common vbicunque averia 
^•P^^ mea ierint^ the commoner cannot otherwise 
entitle himself, except that he aver that in such grounds 
my beasts have gone and fcd ; and if I never put in 
any, but occupy my grounds otlierwise, he is without 
remedy: but if I once put in, and after by poverty 
or otherwise desist, yet the commoner may conthiue : 
contrariwise, if tlie words of the grant liad been quattr- 
docunque averia mea ierint, for there it depends con- 
tinually uj)on the putting in of my beasts, or at least 
the general seasons when I put them in ; not upon 
every hour or momeut. 

So if I grant tertuim advocationem to I, S. if he neg- 
Icct to take his tum ea vice^ he is without remedy: but 
if my wife be before entitled to dower, and I die, then 
my heir shall have two presentments, and my wife the 
third, and my grantee shall have the fourth ; and it 
doth not impugn this rule at all, because the grant 
shall receive that construction at the first, that it was 
intended sucli an avoidance as may be taken and en- 
joyed : as if I grant proximam advocationem to I. D. 
1)7. f^ 35. and then gvdiwt proximam advocationeyn toi. 
i C2». the. 
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S. this shall be intended thc next to the next, tliat is 
the next which I may lawfully grant or dispose. 

But if I grant proximam advocationem to I. S. and 
I. N. is incumbent, and I grant by precise words, illam 
advocationem^ quam post mortem^ redynaüonem^ trän»- 
latianem^ vel deprivationem L N. immediate fare contig- 
erit ; now this grant is merely void ; because I bad 
granted that before, and it caunot be taken against 
the words. 



REGULA V. 

Necessitaa indudt jmvilegium quoad jura privata. 

The law chargeth no man with default where tlieact 
is coinpulsory and not voluntary, and wbere there is 
not a consent and election : and therefore, if either 
there be an impossibility for a man to do otherwise, or 
so great a perturbation of the judgment and reason as 
in presumption of law man's natiire cannot piow. f. 9. 
overcome, such necessity carrieth a privilege in itself. 

Neccssity is of three sorts : necessity of conservation 
of life ; necessity of obedience ; and neccssity of the 
act of God, or a stranger. 

First, for conservation of life : 

If a man steal viands to satisiy bis present stamf. 
hunger, this is no felony nor larceny. 

So if divers be in danger of drowning by the casting 
away of some boat or bark, and one of them get to 
some plank, or on the boat side to keep himself above 
water, and another to save Ins life thrust liim from it, 
wliereby he is drowncd ; this is neither «e defendeiulo 
nor by misadventure, but justifiable. 
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n««.f.u.b. So if divers felons be in a gul, wmi At 
Ch. 7. t\ gaol by casual^ is set on fiie, whanifagF &• 
feriito.'^ prisoners eet forth; this is no 
ao.ptrand. breaking of prison. 



So upon the Statute, that every mevehaA 
ptövTr 1. that setteth his merchandise on knd wid^ 
out satisfying the customer or agreeing for it, (which 
agreement is construed to be in certuntjr,) sball fbiv 
feit his mercliandise ; and it is so that by lempest $ 
great quantity of the merchandise is cast overboard, 
whereby the merchant agrees with the customer by 
estimation, which falleth out short of the truth ; yet 
the over quantity is not forfeited, by reaaon of the 
necessity : where note, that necessity dispenseth with 
the direct letter of a Statute law. 
ui MC 419 So if a man have right to land, and do not 
u H. 4. f. 20. make his entry for terror of fi>rce, the law 
U u. 4. f. 18. allows hini a continual claim, which shall be 
88H.6.f. 11. ^ bcneficial to bim as an entiy. So shall 
Ss^'e f 8 ^ ™^" ^^^ ^^^ default of appearance by 
S»'u 6 f so. ^^^^^^ cTeaii^ and avoid his debt by clKretM, 
pi. 16. whereof you shall find proper cases elsewhere. 

stamf 26. '^^^ second necessity is of obedience : and 

nSm. therefore, where baron and ferne oommit a 
üoron.pi.ieo. fjjiQj^y^ the feme can neither be prindpal 
nor accessory; because the law intends her to have 
no will, in regard of the subjection and obedience she 
owes to her husband. 

So one reason among others why ambassadors are 
used to be excused of practices against the State where 
they reside, except it be in point of conspiracy, (which 

1 This Word, like most in law French, seems Bpelt anyhow. It means 
floodfl. and I suppose comes firom cresoo. 
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is against the law of nations and society,) is, because 
fwn canstat whetlier tliey liave it in mandatU^ and then 
they are excased by necessity of obedience. 

So if a Warrant or prc»cept come from the king to 
feil wood upon the ground whereof I am tenant for 
life or for years, I am excused in waste. 

The third nccessitv is of the act of God, 43 ki. 3. f. «. 
or ot a stranger : as if 1 be i)articular tenant 32 Kii. 3 

r /» 1 1-1 1 44F:d.3.f.2i. 

lor vears ot a lioiisc, and it Ix; overthrown >'>»^- i'- 

• Wat'U- pl. 74. 

by grand temfiest, or thunder and lightning, a). 100. 78. 
or by sudden floods, or by invasion of enemics, or if 
I have belonging unto it some ootUiges which have 
been infected, wlicreby I can procure none to inhabit 
them, nor any workmen to repair them, and so they 
fiill down : in all these cases I am excused in waste. 
But of this last leaniing, when and how the act of 
God and strangers do excuse, there be other j)artieular 
niles. 

But then it is to be noted, that necessity privilegeth 
only qitoad ju7\i privata ; for in all cases, if the act that 
should deliver a man out of the necessity^ be against 
the Commonwealth, necessity excuseth not : for privllc' 
gium 7iati valet contra rempnhUcatn ; and, as aiiother 
saith, necessitas publica major est quam privata : for 
death is the last and farthest point of particular necas- 
sity, and the law imposeth it upon every subjt^ct that 
he prefer the urgent service of liis j)rince and country 
before the safety of his life. As if in danger of temj)est 
those that are in the ship throw overl>oard other men's 
goods, they are not answenible ; but if a man be com- 
manded to bring ordnance or munition to relieve any 
of the king's towns that are distressed, then he can not 

^ t. e. I suppose, ex ntceuitaU. 
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for anj danger of tempest justify tbe 
OYerboard : for there it holdeüi which was ^olcai hf 
ihe Roman, when they alleged the same neoeanftf iof 
weather to hold him from embarking, nmiie ett-^ 
eam^ non vt vivam» So in the case pnt befiyre of boi- 
band and wife ; if they join in committing treaaon, UM 
necessit}' of obedience doth not excuse the oflfence aa it 
doth in felony, because it is against the Commonwealth. 
i8H.8.f.i6. ^^ if A ^^ ^ taken in a street, I may joa^ 
persheii^. ^|y ^j^^ pulling down of tho wall orlionse of 
another man to save the row from the spreading of the 
fire ; but if I be assailed in my hoiue, in a dity or 
town, and be distressed, and to save my life I set iire 
on mine own honse, which spreadeth and taketh h<dd 
on the other houses adjoining ; this is not jnstifiable, 
but I am subject to their action upon the case, becauae 
I cannot rescue mine own life by doing anytliing 
against the Commonwealth. But if it had been bat 
a private trespass, as tlie going over another^s ground, 
or the breaking of his inclosure when I am pursued, 
fbr the safegoard of my life, it is justifiable. 

This rule admittcth an exception, when the law in- 
tendeth some fault or wrong in the party that hath 
brought himself into the necessity, so that it is nceea- 
süas cutpabüis. This I take to be chief reason why 
seipsum defendendo is not matter of justification : be- 
cause the law intends it hath a conmaencement upon 
an unlawful cause, because quarreis are not presnmed 
4 n. 7. f. 2. ^^ grow without some wrongs either in worda 
SUiford, ^r deeds on either part ; and the law, think« 
f. 16. jj^^ jj^ ^ tliing hardly triable in whose defeult 

the affray or quarrel began, supposeth the party that 
kills another in his own defence not to be without mal- 
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Jce; and therefore, as it doth not touch him in the 
highest degree, so it putteth him to sue out liis pardon 
of course, and punisheth hini bv fbrfeitiire of goods : 
for wliei'ö there can be no malice iior wrong presumed, 
as where a man assails mc to rob mc», aiid I kill him 
that assaileth me, or if a woman kill him that assuileth 
her to ravish lier, it is justifiable without any pardon. 

So the common case provoth this excejv »tnmf. f. ig. 
tion ; that is, if a madnian conimit a felony, he shall 
not lose his Ufe for it, becausc his infinnity canie by the 
act of God ; but if a drunken man connnit a felony, 
he shall not be excused, because his imperlection carae 
by his own default. For ^ the roiison of loss and dep- 
rivation of will and election by necessity and by in- 
firmity is all one ; for the lac^k of arbitrium solutum 
is the matter : and therefore iis infirmiUiH culpiihilis 
excuseth not, no more doth necesinta^ calpahilis. 



REGULA VI. 

Corporalis injuria no7i recljnt ceatimationem defuturo? 

The law, in many cases that concern lands or goods, 
doth deprive a man of his present remedy and turneth 
him over to some further circuit of remedy, rather tlian 
to suffer an inconvenience : but if it be question of 
jHfi'scrtial pain, the law will not compel him to sustain 
it and expect remedy ; becausc it holdeth no daniages a 
sufficient recompense for a wrong which is corporal. 

1 Omitted in Camb. MS. 

« The wonl» dt futun) ans omitted in the Camb. MS. as is the contrast 
with the Ux talionis applied depraterilOj in the last paragraph of the nile. 



21^ MAXIMS OP THK LAW. 

A-i it* tlie sherirt' iiiakc a talsi» ivtuni tliat I am milH 
iikhI'.hL wluTeby I lost* iny land ; yet, hecausc of the 
L..D«:)- E.i. iiiconvonii'iu-e of drawiiij^ all tliin£cs to iiicer- 
ft.-. taiiity and (Kday if the sherifF's retum should 

not Ik.» rivdited, I am excliided of* mv avennent a^niinst 
it. aiitl am put to miiic action of deceit agaiiist the 
3 u. «s. f. 3. s>lit*rift' and summoners : but if the sheriff 
^^' ^ iiiK)n a capiatf return cejyi corpus^ et quod est 

himjtiidm in j^nsona^ there I may come in and iklsify 
the return of the sherifF to savc niy imprisonment. 

So if a man menace nie in my gtxnls, as that he will 
burn certain evidences of my land whicli he hath in 
liis hand, if I will not make unto him a bond ; yet if 
I enter into Iwnd by this terror, I cannot avoid it by 
plea, beeause the law holdeth it an inconvenience to 
avoid a speeialty by such matter of averment ; and 
therefore 1 am put to mine action against such a 
7 Ed. 4. f. 21. ni<?"Jicer : but if he restrain my person, or 
p» 2* threaten me with battery, or with burning 

my hcmse which is a safety and protection to my per- 
son, or with burnin<; an instrument of manuniission 
whieh is evidence of my enfranchisement ; if upon 
such menace or duresse I make a deed, I shall avoid 
it by plea. 

So if a trespasser drive away my beasts over an- 
other's i^round and I pursue theni to rescue them, yet 
am 1 tivspasser to the stranger uj)on whose ground I 
come : but if a man assail my person, and I fly over 
another's ground, now am I no tresj)asRer. 

This ground somc of the canonists do aptly infer out 
of the saying of Ohrist: Anmn est corpun snpra veati- 
mnituni? where they say vestvnenttnn comprehendeth 
all outward things appertaining to a man's condition, 



} 
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as lands and goods, which, they say, are not in the 

same degree with tliat which is 0011)01^1 ; and * this 

was the reason of the ancient fej- tnlionts; ocuIhb pro 

oeulo^ den» pro dente : so that by that hiw corporaliB in- 

jyria de proeterito non recipit ivstiinathnem : biit our 

law, when the injury is already executed and inflicted, 

thinketh it best satisfaction to the party grieved to re- 

lieve him in damages, and to give him rathor profit 

than revenge ; biit it will nevcr force a man to tolerate 

a corporal hurt, and to dei>end upon that infurior kind 

rf 8atis£su;tion, ut in damagiU, 



REGULA VII. 

^^Ku^at out eztenuat delictum irt capitalibm^ quod non 
operatur idem in eivillhus. 

In eapital causes, in favorem vitfv^ the law will not 
P^nish in so liigh a degreo, except the nialice of the 
*'" and intention do appear ; biit in civil trespasses 
*"d injuries that are of an inferior nature, the law doth 
'Etiler consider the damage of the jiarty wrongod, than 
^"t* malice of him that was the wrong-iloer. 

And therefore the law makes a difFt*rence betwcen 
Wling a man upon malice forethought, and upon a 
P^^'nt heat: but if I give a man slanderous words, 
^nereby I damnify him in Ins name and credit, it is not 
^terial whether I use them upon sudden choler and 

I^TheCamb.MS.hasonly: 
But when the injury is alrearlv executed and inflicted, the law cnn do 
W more but relieve.a man in dumn^es; but it will ncver force him to 
Zierate a corporal hurt, and to dei)end upon that inferior kind of natia- 
iwtion." 
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provocation or of set malice ; bat in an action iqpon tbe 
case I shall rendcr damages alike. 

^ So if a man be killed bj misadventnre, as fay an 
stamf. m aiTow at butts, this hath a pardon of counQ : 
pi. 18.' ' *' but if a man be hurt or maimed onljr, an ab- 
tion of trespass lieth, though it be done against the 
party's mind and will, and he shall be ponished in tbe 
same as deeply as if he had done it of malice. 
Btemf. 16 b. So if a surgcou aathorised to practica do, 
through ncgligence in Ins eure, cause the party to die, 
the surgeon shall not be brought in questicm of his liie; 
and yet if he do only hurt the wound, whereby the 
eure is cast back, and death ensues not, he is subject to 
an action upon the case for his misfeasance. 

So if baron and ferne be, and thej commit felony 
together, the ferne is neither principal nor accessory, in 
regard of her obedience to the will of her huslMUid: 
but if baron and ferne join in committing a trespass 
upon land or otherwise, the action may be brought 
affainst them both. 

8 H. 7. f. 1. So 2 if an infant within years of discretion, 
stkinf. 16 b. or a madman, kill another, he shall not be 
pi. 18. impeached thereof : but if he put out a man*8 

eye, or do him like corporal hurt, he shall be punished 
in trespass. 

So in felonies the law admitteth the difFerence of 
principal and accessory; and if the principal die, or 
be pardoned, the proceeding against the accessory 
Flow. f. 98. faileth : but in trespass, if one command his 
man to bcat you, and the servant after the battery 
die, yet your action of trespass Stands good against 
the master. 

1 Omittod in Camb. MS. 

'^ The rcst of the rule is omittcd in the Camb. MS. 



MAXIMS OF THE LAW. 221 



REGULA VIII. 

jiEstimcüio prceterUi delicti ex post facto nunquam crescit. 

The law construeth neither penal laws nor penal 
fiicts by intendmcnts, but considcft-eth the ofFcnce in 
degrec as it standeth at the time when it is committed ; 
so as if any circumstance or matter be subsequent, 
whicli laid together with the beginning shoiild seom 
to draw to it a higher nature, yet the law dotli not 
extend or amplify the ofFence. 

Tlierefore if a man be wounded, and the ^ ^ 4 f ^ 
perciissor is voluntarily let go at large by the ^^' ^• 
gaoler, and after death ensucth of the hurt ; yet this 
is no felonious escape in the gaoler. 

So if the vjllain strike mortally the heir apparent of 
the lord, and the lord dieth Ix^fore, and the person hnrt 
who succeedcth to be lord to the vi Ilain dieth aftcr ; yet 
this is no petty treason. 

So if a man compass and imagine the death of one 
that after cometh to be king of the land, not being any 
person mentioned within the Statute of 25 Ed. III., 
this imagination precedent is not high treason. 

So if a man use slanderous speechcs of a person to 
wfaom some dignity aftier descends that niaketh him a 
peer of the realm ; yet he shall have but a simple artion 
of the case, and not in the nature of scandalum mag- 
naium upon the Statute. 

* So if John Stile steal sixpence from me in money, 
and the Queen by her proelamation doth raise monies, 
that the weight of silver in the picco now of six- 

1 Omittcd in Camb. MS. 
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pence should go for twelve pence ; yet tliis thdi ze- 
main petty larceny, and no felony : and yet in all mil 
rcckonings thc altcration sliall take place ; as if I ooo- 
tract with a labourcr to do some work fot twelve penCe, 
and tlie cnhancing of money cometh before I pay him, 
I shall satisfy my contract with a üxpenny piece 80 
raised. 

So if a man deliver goods to one to keep, and after 
retain the same person into his service, who afWwards 
goeth away with his goods ; this is no felony by the 
[28 H. 8. Statute of 21 H. VIII., because he was not 
^' servant at that time. 

^ In like manner, if I deliver goods to the serrmnt of 
I. S. to keep, and after die and make I. S. my ezecn- 
tor ; and, before any new commandment or notice of 
I. S. to his servant for the eustody of the same goods, 
his servant goeth away with them ; this is also oot of 
the same Statute. 

But note that it is said prceteriti deUcä: for any 
accessory before the fact is subject to all the contingeQ« 
cies prcgnant of the fact, if they be pursuances of the 
piow. f. 475. same &ct ; as if a man command or ooiuiiel 
one to rob a man or beat him grievously, and murder 
ensue; in either case he is accessory to the mnrdar, 
quia in criminalibus prcestantur aeeideniia. 

1 Omitted in Camb. MS. 
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REGULA IX. 

Qiiod remedio destituit}ir ipsa re valeU si culpa absit.^ 

The benignity of the law is such a»?, wlicii to pro- 
sprve tlic principles and gnuiiids of law it doprivetli a 
man of Ins remody witliout liis own fault, it will rather 
imt liiin in a better dogree an<l <M)nditi<)n tlian in a 
worse : for if it disable him to juii-sue liis artion, or to 
make Ins clnim, sometimes it will give liim the thing 
itself by Operation of law without any act of his own ; 
sometimes it will givo him a inore heneficial remedy. 

* And tliereforc if the heir of the disseisor ut. »^. ß ». 
which is in by descent niake a lease for life, tbe ro- 
mainder for lifo unto the disseisee, and the lessee for 
life die ; now tlie frank tenement is cast npon the dis- 
sewee by act in law, and therehy he is disabled to bring 
liis fmcipe to recover Ins right ; wherenj^on the law 
judgeth him in of his ancient right as strongly as if 
it had beeil recovered and exccnted by action ; which 
Operation of law is by an ancient terni and word of law 
called n remitter, 

But if there may bc assigned any defanlt or laches in 
l»iin, either in accepting the freehold or in accepting 
the interest tliat draws the freehold, then the law deni- 
etli him any such benefit. 

* The C«mb. MS. ha»: **• cui nrtin per legem citra nif/xim mnm eripiiur^ 
« htniffnitag U*fi* largitur rem ipnam.** Ilarl. MS. 66Ä8. gives both forma 
rf the maximn. 

' The Camb. MS. omita all tlip oascs of rfmitter^ and the othr-r ca«»s 
down to that of the rent charijcc u\nt\\ condition, and only hat« the obscn'a- 
*»": "Thin 18 th« reason of i\ R^mittcr, Iw^causo the law takoth away the 
t^im and nuit which oannot bc hold af^ainst the party hiinst'lf, and therc- 
^ the lavr without circuniAtance of recovery putteth him in of \ih best 
right" 
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And therefore if the heir of the disaeisor make m 
lease for ycars, the remainder in fee to the diaseiaee; 
the disseisee is not remitted : and yet the remainder Ü 
in him without his own knowledge or assent ; bat, lie- 
cause the frcehold is not cast upon him by act in kw; 
no remitter.^ 

So if the heir of the disseisor infeoff the disseisee and 
ut. WC. 685. a stranger, and make livery to the stranger ; 
although tlie stranger die before any agreement or tak- 
ing of the profits by the disseisee, yet he is not remit- 
ted: because though a moiety be cast upon him by 
survivor, yet that is but jus accrescencU, and it is no 
Casting of the freehold upon him by act in law, but he 
is still as an immediate purchaser; and therefore no 
remitter. 

So if the husband be seised in the right of his wife, 
and discontinue and dieth, and the ferne takes another 
husband, who takes a feoifinent from the discontinuee 
to him and his wife ; the ferne is not remitted : and tlie 
reason is, because she was once sole, and so a laches in 
ut. »00. 666. her for not pursuing her right.* But if the 
feofFment taken back had been to the first husband and 
herseif, she had been remitted. 

Flow. f. 111. Yet if the husband discontinue the lands 
of the wife, and the discontinuee make a feoflfrnent to 



1 The earlicst edition has a Quod nota, and two of the best MS. leare 
out at the commencement the words, ** the heir of ;" all of wfaich seems to 
point to some contemporary doubt about the position höre maintained. I 
am not awarc of any distinct authority for it, but it seems implied in Goke*e 
reasoning on Litt sec. 681., nnd of Littleton in Rec. 682. The diaseiaee 
raay disngrec and it is his own laches to accept. The next maripDal refer- 
ence to Littleton I have retained, becanse, though it does not lay down Bi- 
con's Position, he may well have drawn the inference thcnoe. 

3 A notc in the first edition denies this to be law, agreeing with Coke in 
his note on Litt. sec. 671. 
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the use of the husband and wife, she is not remitted ; 
bat tliat is upon a »pecial reason, upon the letter of 
the Statute of 27 IL VIII. of uses, that willeth tliat tlie 
ctstuy que we shall have the posscssiou in quality, form, 
and degree, as he had the use. But that hold- »r. tu. ro- 

1. 1 1 in /» 1 m\ti«T, pl. 49. 

eth place only upon the first vester of the use : i>y. f. 54. 
farwhen the use is unce absolutely executed aiid vested, 
then it doth insue merely the naturo of possessioiis ; and 
if the diü^ontinuee Iiad made a fcofihicnt in fc^e to the 
uae of I. S. für life, the reinainder to the iise of baron 
and ferne, and lessec for Hfe die ; now the ferne is remit- 
ted, tokua qua »apra. 

Also if the heir of the disseisor make a lease for 
life, the remainder to tlie disseisci», who char^eth the 
iwnainder, and lessce for life dies ; the dis-seisee is not 
WBitted: and the reason is, his intenneddling with the 
wrongfiil remainder, whereby he hath afürnied the 
8ameto be in him, and so accepted it. But if the heir 
of the disseisor had ^^nted a rent char^re to the dis- 
«ösee, and afterwards made a lease for life, the re- 
inainder to the disseisee, and lessee for life had died, 
tbe disseisee had been rt»mitted ; because there appear- 
cth no assent or accei^tance of any estate in the free- 
hold, but only of a collateral charge. 

Soif the feme be disseised, and interniarry [«Ed. 8. f. 17. 
with the disseisor, who makes a lease for **' ^^ 
life, rendering rent, and dieth leaving a son by the 
same feme, and the son accepts the rent of lessee for 
life, and then the feme dies, and the lessee for life dies ; 
the son is not remitted : yet the fmnk tenc- j,y ^ ^ 
ment was cast upon him by act in law ; but »' '•*" 
because he had agreed to be in of the toitious reversion 
by acceptance of the rent, therefore no remitter. 

VOL. XIV. 15 
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So if tcn«nt in tail cliscontiiitie, niid tbe dihcnntb- 
uett mukt* a lease for litt*, the remainder to tlit* issuc 
10 taii belüg withln age, and at füll age tlie lesseu Iku" 
lite guri-enderetli to the hsut* in tail, and teiiuDt in 
tail dit*, and lessee for Ufc die ; yet tlic issiie is ui»l r«?- 
mitted: and ytjt if th<* issue Imd accepled a fcH^ffmeut 
wilhin age, and had coiitinticd tlie tiikiri^jj of tlie pmäu 
vrhttii he canie of frd! age, and thc^n tlu^ teniinr in tail 
had died ; iiatwithstanding bis t-akiug of Uiv j»rofit^, he 
Jiad iit*L'n remitted. For that which guides tlie T©- 
niitttr is, if \w bc once in of the freebold wilhoiit anv 
lacbai : m if the helr of the ditiseiBor enfeoffs tbe beir 
of tlie disgeisee, wba dies önd it descends tc» ii secmid 
hciri üpon whom tbe fmuk teneDient is cast br desccnt, 
who enters and takes the pruKt:^^ and then the dtssiiiHee 
dies ; thl.i is a reinitter, cau^ia qua Httpra* 

Also if tenant in tail diäcontinue for lifp, and takr ii 
stin^^nder of tbe lessee^ now he w remitted and seiÄed 
again by force of the tail ; and yet he rometli in by bis 
i4t. »«v. 636. (iwn act ; but thiü case difiWetli truni all the 
otiiercases; beeause the disconünuance was Hut paruV- 
til^r at first, and tbe new gained i-evei^sion h but by in- 
ten dment and neeessitv of law, and, therefore, h kntt» 
ES it were ah initia^ with n liniitation to detenuinet 
whensoever the particidar diücoiitinuanee end*^tb and 
llie estato cometb back to the ancieiit right, 

To proceed froiii cases of remitter, wbiclj is a gnsiit 
bnaneh of tbi.^ iiik', to other c«$es; 

If ejceeutors do j-edt*«^!!! goods pledged bj tbeir t**stii- 
tor witb tljeir own money» the law dotli convert u^ 
much goods ajä doth amount to die value of (hat ihev 
Ut f«>rt!i tA> ttiemselve« in |iroperty ; and upon a plea 
Hi.n of fally admlnistei^ it sbull be tdlowcd: »od 
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the rcason is, becausc it may be matter of necessity for 
the well administering of the goods of the testator and 
executing of their trust, that thcy disburse monoy of 
tlieir own ; for eise perhaps the goods would havc been 
forfeited, and he that iiad them in pledge would not ac- 
cept other goods but money : and so it is a libtTty which 
the law gives them ; and then they can have no suit 
against themselves ; and therefore the law gives them 
leave to retain so much goods by way of allowance. 

And if there be two executors, and one of them pay 
the money ; he may likewise retain against his com- 
panion, if he have notice thereof But ifDy.f. i87. 
tliere be an overplus of goods, above the value of that 
he hath disbui'sed, then ought he by his claim to deter- 
mine which goods he doth elect to have in value ; or 
eise before such election if his companion do seil all 
the goods, he hath no remedy but in the spiritual 
court : for to say he should be tenant in common with 
himself and his companion pro rata of that he doth lay 
out, the law doth reject that coui-se for intricateness. 

So if I. S. have a leasc for years worth ^^ jj ^ ^^ 
twenty pounds by the year, and grant unto ^ *° *"*^ 
I. D. a rent of ten pounds a year, and after make him 
his executor ; now I. D. shall be charged with assets 
ten pounds only, and the other ten pounds shall be 
allowed and considered to him : and the rea*^on is, be- 
caase the not refusing shall be accountcd no laches 
to him, because an executorship is pium officiuni^ and 
matter of conscience and trust, and not like a purchase 
to a man's own use. 

Like law is, where the debtor makes the jj n. 4. r 21. 
debtee his executor ; the debt shall be con- ^'°''- ^ ^*^ 
sidered in the assets, notwithstanding it be a thing in 
action. 
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ilege of the persou : for i( tlie King grant the lease 
over, the condition is i'O'ived as it was. 

So if my tcnant for life grant liis estate to tlie King ; 
now if I will grant my reversion over, the King is not 
compellable to attum ; therefore it shall pass by grant 
by deed without attumment. 

So if my tenant for life be, and I grant my [9 Ed. 2.] 
reversion 2>^^^ autre vie^ and the grantce die living ce^ 
tui que vie ; now the privity between tenant for life 
and mc is not restored, and I have no tenant in cHi^e to 
atturn ; therefore I may pass my reversion without 
attumment. 

So if I have a nomination to a chiirch, ^y. f. 48. pi 
and another hath the presentation, and the ^'' 
prescntation comes to the King ; now because the 
King cannot be attendant, my nomination is turned 
to an absohlte patronage. 

So if a man be seised of an advowson, and swTRep.Sa. 
take a wife, and after title of dower givcn he join in 
impropriating the church, and dieth ; now because the 
ferne cannot have the third turn Inicause of the perpet- 
ual incumbency, she shall have all the tunis during 
her life : for ^ it shall not be disiuipr()i>riated to the 
benefit of the heir contrary to the grant of tenant in 
fee-simple. 

Bot if a man grant the third presentment to I. S. 
and hia heirs, and impropriate the advowson ; now the 
grantee is without reniedy, for he took Ins grant sul)- 
ject to that mischief at the first : and, therefore it was 
bis laches, and therefore not like the case of the dower. 
And this gi'ant of the third avoidance is not like tertla 

1 This explanation is omitted in Camb. MS.: as is the wholt- of tht- ncxt 
case. 
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pars advocatiaim^ or medieta» adooeadomi^ apon m ten^ 
ancy in common of the advowson : fbr if two 
in common be, and an Usurpation be had agunat 1 
and the usurper do impropriate, and one of the 1 
in common do release, and the other bring bis writ cf 
right de medietate advocationUy and recover; now I 
take the law to be that, because tenants in conunoii 
ought to join in presentments, which cannot now be, 
he shall have the whole patronage. For neither can 
there be an apportionment, that he should preeent all 
the turns and bis incumbent but to have a moiety of 
the profits, nor yet the act of impropriation shall not 
46 Ed. 8. f ^^ dcfeated : but as, if two tenants in com- 
10. pi. 2. jjj^j^ be of a ward, and they join in a writ of 
right of ward, and one release, the other shall recover 
the entire ward, because it cannot be divided ; so shall 
it be in the other case, though it be of inheritance, and 
though he bring bis action alone. 

Also if a disseisor be disseised, and the first disseisee 
release to the second disseisor upon condition, and a 
descent be cast, and the condition broken ; now the 
mesne disseisor, whose right is revived, shall enter not- 
withstanding this descent, because bis right was taken 
away by the act of a stranger. 

But^ if I. S. devise land by the Statute of 82 H. 
VIII. and the heir of the devisor enters and makes a 
feofFment in fee, and feoffee dieth seised; this descent 
bindeth, and there shall not be a perpetual liberty of 
entry upon the reason that he never had seisin wherer 

1 In the Comb. MS. these casc« of thederisee and patentee are introduoed 
at the end of the Ruie, with the introductorj Observation: *^Note also, if 
it be not citra culjmm sunm^ but that there be lache» in the party, then tha 
law u9eth no i^ueh iudulgcnce to him.** As to the point^ see Co. Litt. S40 6., 

and Butler's note. 
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apon he might ground Ins action ; but he is at a mi&- 
chief by bis own laches. And the like law of the 
Qoecn's patentee: for I see no reasonable difference 
between them and hiin in the remainder, which is 
Littleton's case. 

Bat note^ that the law by Operation and matter in 
fiict will never conntervail and supply a title grounded 
npon a matter of record ; and therefore if I be entitled 
unto a writ of error, and the land descend unto nie, I 
shall never be remitted ; no more shall I be unto an 
attaint, except I may also have a writ of right. 

So if upon my avowry for Services my Dy. f. 5. pi. 1. 
tenant diselaim, where I may have a writ of right as 
apon disclaimer ; if the land after descend to me, I 
shall never be remitted. 



REGULA X.1 
Verba genercHia reBtringuntur ad habilitatem rei vel 

It is a rule that the King's grants shall not be taken 
or construed to a special intent ; it is not so with the 
grants of a common person, for they shall be extended 
as well to a foreign intont as to a common intent ; yet 
with this exception, that they shall never be taken to 
an impertinent or a repugnant intent: for all words, 
whether they be in deeds or Statutes or otherwise, if 
they be general and not express and precise, shall be 
restrained unto the fitness of the matter and the pei-son. 

As if I grant common in omnihus terris Perk. pi. loe 

1 Omitted in Camb. MS. 
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'M<?f« in D. an«l I have in D. both open groands and 
Hf^cnil ; ic shall not be stretched to common in my 
*veral. murh less in iny garden or orchard. 
!4 II -. :. i ^*^ >* I grant to a man omnes arbare* mea$ 
='*■• LTffS'.'t'iitt's supra Urras meas in D. he shall 

m»t iiave apple-ti-ces nor othcr fruit-trees growing in 
tny j[;in.lons or orchards, if tliere be any otlier trees 
M[nn\ niy grounds. 

41 aa. i. r-j ^o if I gi-ant to I. S. an annuity of ten 
IS*. pL u :j. pounds a year pro co^nnlio imjtenBO et inipen- 
It'Uffn : if I. S. be a physician, it shall be understood 
ot his counsel in physic ; and if he be a lawyer, of his 
counsel in law. 

So if I do let a tenement to I. S. near by my dwell- 
iug-hoii«4e in a borough, provided that he shall not 
on.vt or ii>e any shop in the same without my license, 
d!\«.l utu rwards I Hcense hlm to erect a shop, and I. S. 
is thon a niilliner ; he shall not, by virtne of these 
i:t^noral words, erect a joiner's shop. 
D* f. sn. pi. ^^^ *'^^ statnte of chantries, that willeth all 
lands to be forfeited that were givcn or em- 
plovod to a siiporstitious use, shall not be construed of 
tho glebe lands of parsonages : nay farther, if lands be 
givon to tlu» parson and his successors of D. to say a 
ni;u>s in his chnrch of D. this is out of the Statute, 
Krause it shall be intended but as augmentation of 
his glebe : but otherwise had it been, if it had been 
to say a mass in another churoh than his own. 
sut. wwtm. ^^ ^1^^* Statute of wrecks, that willeth that 
i.f*p. 4. goods wrecked, where any live domestical 
creaturo rcniains in the vessel, shall be preserved and 
kept to the use oi' the owner that shall niake his claim 
by the space of one year, doth not extend to fresh vict- 
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nals or the like, whicli is impossible to keep without 
perishing or destroying it: for in these and tlie like 
cases general words inay be taken, as was said, to a 
rare or foreign intent, but nevcT to an unreasonable 
mtent. 



REGULA XI. 
Jura sanguinis nullo jure civili diriini possunt 

They bo the very words of the civil law, which can- 
not be amended. 

To explain tliis rulc : HcereH ent nomcn juris^ filius 
e*t nomen n<itur(e ; thercfore corniption of blood taketh 
away the privity of the one, that is of the heir, but not 
of üther, that is of the son : therefore if a man be at^ 
tainted and be murdered by a stranger the 3^- ^ g. r 67 
eldest son shall not have apjieal, bi»(»ause tlie ^ 
appeal is given to the heir ; for tlie youngest sons who 
arc eijnal in blood shall not have it : bnt if an attainted 
person be killed by Ins son, this is petty treason, for 
that the privity of a son reniaineth. For ^ I ,^„„,, j„^ 
admit the law to be that if the son kill his''^**" 
fiither or mother it is petty treason, and that there i'e- 
miiineth in our laws so mueh of the ancient fbotsteps 
of j*oteMas imtria and natural obedionee ; which by the 
law of God is the very instante itself, and all other 
govemment and obt^dience is taken but by equity : 
which I add bccause some have sought to weaken the 
law in that point. 

So if land descend to the eldest son of a person at- 
tainted from an ancestor of the mother hold in kin'ght's 

1 This pani(^nph is not in (*amb. MS. 
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Service, the guardian sliall enter, and oust the &äier ; 
becausc tlie law giveth the iather that prerogative in 
F. N. Br. ft>. ^spect he is his son and heir ; for of a daugh- 
147. L. 0. R. ^g^, ^Y jj special heir in tail he shall not have 
it : but if the son be attainted, and the father covenant 
in consideration of natural love to stand seised of land 
to his use, this is good enough to raise an use ; because 
the privity of natural affection remaineth. 

So if a man be attainted, and have charter of pardon, 
and be returned of a jury between his son and I. S. 
the challenge remaineth : so may he maintain any suit 
of his son, notwithstanding the blood be corrupted. 

So ^ by the Statute of 21 H. VIII. c. 5. the ordinary 
ought to commit the adininistration of his goods, that 
was attainted and purchased his charter of pardon, to 
Bro. Tit. ^^^^ children tliough bom before the paixlon : 
Adm. pi. 47. f^j. j^ jg ^Q question of inheritance ; for if one 
brother of the half blood die, the administration ought 
to be committed to the other brother of the half blood, 
if there be no nearer by the father. 

So if the uncle by the mother be attainted, and par^ 
doned, and land descend from the father to the son 
within age held in socage, the uncle shall be giiaitlian 
in socage : for that savoureth so little of the pri\'ity of 
heir, as the possibility to inherit shutteth out. 

But if a feine tenant in tail assent to the ravisher, 
and have no issue, and her cousin is attainted, and par- 
doned, and purcliaseth the reversion, he shall not ent«r 
for a ibrfeitiire : for though the law giveth it not in 
point of inheritance, but only as a perquisite to Jiny of 
the blood, so Jie be next in estate, yet the recompense 
is understood for the stain of his blood, which can- 

1 Thi.r« and the tvvo followiiig ca^cs are omitted in Camb. MS. 
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not be considered when it is once wliolly cornipted 
before. 

So if a villain be attainted, yet tlie lord shall have 
the issaes of bis villain born betöre or after the attain- 
der ; for the lord hath thein jure naturcu but as the 
increase of a flock. 

Query^ Whether, if the eldest son be at- ^^^^ y ^ 
tainted and {)ardoned, the lord shall have aid [ii^Vt«, fci. 
of bis tenants to make him knight ? And it '^•^ 
aeemeth he shall ; for the words of the writ are filium 
primoffenitum^ and not filium et hceredem ; and the 
like writ lieth pur file marrier^ who is no heir. 



REGULA XII. 

Receditur ä placitU juris potim quam injurice et delicta 
maneant impunita. 

The law hath many grounds and jmsitive leariiings, 
which are * not of the niaxinis and eouclusions of rea- 
8on, but yet are leamings received, whieh the law liath 
set down and will not have called in (juestion : these 
may be rather called placita juris tlian regulce juris, 
With such maxims the law will dispense, rather than 
crimes and wrongs shoiild be unpunished ; quia Salus 
populi siiprema fex, and salus popuU is contained in the 
repressing ofienccs by punishment. 

Therefore if an advowson be granted to p^, ^ ^ 
two and the heirs of one of thein, and an ^' "' ^• 
Usurpation be had, they both shall join in a writ of 

i The Camb. MS. has: **not of tlie highest rules of reason, which are 
Ugum UgUf such as we have here collected." 
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right of advowsün ; und yet it is a grotutd in law, that 
n writ üf right lieth t>f no less estjitx.' thaii uf n fi*^ 
■ ftiniple: btit bcraiisi* the tenant for lifr katli no other 
fitiveiid aetiiHi In Üw law given liitii ; and alsi> Unit Um 
jointnre is not brokeii, and io the teiiant in fe^-&iinple 
oajioüi bring bis writ o( ri jL^lit alone ; fbi*ref»in» nitWi* 
tban he shall he deprivod wbülly of n*medy, aad lhiÄ| 
WTtmg unpunislied, ha slmll join liis eumjmnion with 
bim, notwitbstanding tbe fcebleness of bis e<*tiite. 
4£a. 3. t2x. Bnt. if tamls bt; givt^n to two and to tbt 
lieirs of one of tbera, and tbcy Icase in a prmdpe by 
fault ; now tbey sftall nt>t join in a wrft of rights berau^i 
tbe tcnarjt for tife bath a scvei-al action* namely. a Qmii\ 
ei difon'iat^ in whicli re^p^et fixe juinlurü is broken. 
STH. 8-ri3. ^^ 'f tenant for life and bk lessor Joiu in m 
pt m leat^e for yeai's, and the la^see eominlt waste, 

tliey sball join in punkbing tbis wa*te, and l/}€*i» t^a»*l 
tat US sljall go to tbt' tonant for life und the damug^^ to| 
hitn in the reversiori ; and yet an actiori uf wasto liet 
not for tenant for life ; but becaiise he m the r«veniion 
eannot liave it ril<in«% l_>ecanfip of the tnesnc ostate fori 
life, tlierd'ore rattiiT tlian the wa^ti! shall be tinpun«! 
tsbfxb tbey shall join* 

Sf» * if two cO|iai'ceners be, and tbey Inase the land, 
and" the k'ssoe comniit wastei and one of tbem die, and, 
hatli issne; tbe autit anct the i^ne sball join in pitniiil] 
ing tbiß wastG, and tbe 'msue sball recover tbe moietyl 
üf tbe place was^ted, and tbo annt the otiier nioiety and 
the entire damagea : and yet actio i7^unarum mo}'üuf 




li4ive »e-eJi «taml aUcr "luiti linUi iMu«r' th«» *c?ise and tbm iMsÜit*HlJ«* J 
rcqoirc thi! ühmig«. Fit je. N. U. Ib. (tO. E* 
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cwn persona ; but in favorabilibus ma</is attemUtur qmd 
prodegt^ quam quod nocet. 

So if a man recovere bv erroneous ludfi- 20 e-i. 2. 

M o ro i^tj^ Tit. De- 

ment, and hath issue two daughtcrs, and unc ncf-nt, pi. ib. 
ol' them i3 attainted ; thc writ of error shall l)e brought 
against both parceners notwithstanding tlie privity fail 
in the one. 

Also it is a pasitive ground, that the ac- (88 eh».] 
cessory in felony caunot be proceeded against until the 
princi[)al be tried ; yet if a man upon subtiety and mal- 
ice set a madman by somc device upon another to kill 
him, and he doth so ; now forasmuch as the madman is 
excused, becausc he can have no will nor mah'ce, the 
law accounteth the hiciter as prinzipal, thougli lie bo 
absent, rather than the crime sliall go unpunished. 

So ^ it is a ground in thc law, that the ap- Pit/. xir. co. 
peal of murder goeth not to tlie heir where sumr f. «0. 
the party raurdered hath a wife, nor to the younger 
brother where there is an eider ; yet if the wife nmr- 
der her husband, because she is the party offene ler tlie 
api)eal leaps over to the heir ; and so if the sun and 
heir murder his father, it goetli to the second brotlier. 

But if the rule be one of the higher sort of maxims, 
that are regulce ratiomdeH and not jH^fitivtr^ tlien tlie 
law will rather endure a particular offence to escape 
without puuishment than violate such a rule. 



As^ it is a rule that penal Statutes shall g^^^f 



Bot be taken by equity, and the Statute of 



cap. 



12. f. 126. 



1 Omitted in Caiiib. MS. 

* For all this paragraph the Caiiib. MS. has: " Therefore, when'a«» it ia a 
rule that the penal Statutes .sliall not be taken by eiiuity, if the law be that, 
for sQch an offence, a man Bhall lose his ri^Iit IluikI '' (and m ou as in the 
t«xt to '*extended"): and then add«: '* So it is very usual in penal Stat- 
utes, which have sometimcs omitted caseä niore heinous in the äamo kind 




lEd. VI. csp. 12 enacta ihat those ihat an 
fbr stealing of horses shall not IwTe Um ckrgjTf Um 
jndges conceived that Üaa did not extmd to hin ihat 
Fi»v. 1 4I&4» ^^I^ bnt one horse, and therafim pnmraft' s 
Sjm!& A. new act for it, 2 Ed. VI. cap. 88. And ihej 
''•* had reason for it, as I take the law. For it 
ia not like the case upon the statate of Glocest, that 
gives an acdon of waste against him that holds pro tcr- 
mino viim vd anmarum. It ia tnie, if a man liold bot 
for a year he is within the statate. For it k to he 
noted, that penal statates are taken strictij and liter^ 
ally only in the point of defining and aetdng down the 
fact and the punishment, and in those dames Ümt con- 
cem tliem, and not generally in worda that are bot 
circumstances and conveyanoe in the pntting <^ tbe 
case. And so see the diversity ; for if the law be, that 
for such an ofFence a man shall lose bis right band, and 
the offender hath had bis right band cut off in tbe war» 
before, he shall not lose bis left Iiand, bat the crime 
shall rather pass without the punishment which tbe Uw 
assigned, than tbe letter of tbe law shall be extcnded» 
Bat if the Statute of 1 Ed. VI. had been, that be that 
should steal a horse should be ousted of bis cleigy, theo 
there had been no questicm at all bat, if a man had 
Stolen more horses than one, be had been within tbe 
Statute; quia omne maju% eontinet in Be minuM. 

than they have Provision for, and jet H hath been requisHe to maiko iiew 
itatutes and not to exceed the letter of tiie old." 
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REGULA XIII.i 

Non accijn debent verha in demonstrationem faham^ qiice 
campet unt in limitationem veram. 

Thouoh falsity of additioii or denionstration dotli not 
hurt wliere you give a thin<^ a proper naine; yet iiever- 
theless if it stand doubtful upon the words, whetlier 
they Import a false refereiice or denionsti*ation, or 
whether they be worda of restraint tliat limit tliu gen- 
erality of the former name, the law will never intend 
error or falsehood. 

And therefore, if the parish of Hurst do j,,. ^ 292. 
extend into the counties of Wiltsliire and ^^' ^ 
Berkshire, and I grant niy close called Callis, sitiiate 
STid lying in the parisli of Hurst in the county of Wilt^ 
shire ; and the truth is that the whole dose lietli in tlie 
county of Berkshire ; yet the law is that it passcth well 
enough, because there is a certainty sufficient in that I 
have given it a proper name whi(»h the felse refercnce 
doth not destroy ; and not upon the reason that these 
iwrords, **in the county of Wiltshire," shall he taken to 
go to the jmrish only, and so to be true in sonie sort, 
and not to the close, and so to be false : for if I liad 
granted omties terraa meaa in parochia de ILirHt in com. 
WiÜsIiire^ and I had no lands in Wiltsliire biit in Berk- 
shire, nothing had past. Hut in the principal [iseii«.] 
case, if the close called Callis had extended part into 
Wiltsliire and part into Berkshire, then only that part 
had jiassed which lay in Wiltsliire. 

So if I grant omnett et dnifulan terras mens [29 Reg] 
in tenura L D, quas perqulsivi de L N. in iyidentura 

1 Omitted in Camb. MS. 
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cUnUsiionü fadC L B. specifieat* ; if I hara kad 
in some of these references are trae and Iba rast i 
and no land wherein they are all trne, nothing pimnfhj 
as if I have land in the tenore of I. D. and poxchaaed 
of I. N. bat not specified in the indentare to I. B. or 
if I have land which I purchased of I. N. and specified 
in the indenture of demise to I. B. and not in die teib- 
iire of I. D. : bat if I have some land wherein all 
these demonstrations are trae, and some wherein part 
of them are true and part fidse, then shall they be in- 
teuded words of trae limitation to pass only those lands 
wherein all those circumstances are trae. 



REGULA XIV.i 

Licet düpositdo de interesae futuro 8it inutilUf tarnen po- 
tent fieri declaratio pr<Bceden% qiuB sartiatur Rectum 
interventente novo acta, 

The law doth not allow of grants ezcept there be % 
foimdation of an interest in the grantor: for the law,** 
that will not accept of grants of titles or of things ia 
action, which are imperfect interests, — mach less will 
it allow a man to grant or incnmber that which is no 
interest at all, bat merely futare. Bat of declaim» 
tions precedent before any interest vested the law doth 
allow ; bat with this difference, so that there be some 
new act or conveyance to give life and vigour to the 
declaration precedent. 

Now the best rule of distinction between grants and 
declarations is, that grants are never countermandable 
1 Omitted in Camb. MS. 
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— not in respect of the nature of tlic conveyance or 
instrument, thougli sometime in respect of the interest 
grantiHl they are: whereas declarations are evennore 
countermandable in their natures. 

And thei-etore if I grant unto you that, if ^go ei«.] 
you enter into an Obligation to ine of one *^ ^' ^ '* ®' 
hundred pounds and after do procure nie sucli a lease, 
tliat then tlie same Obligation shall be void ; and you 
enter into such an Obligation unto nie, and afterwards 
do procure such a letise: yet the olJigation is simple, 
because the defeasance was madc of that which was 
not. 

So if I grant unto you a rent charge out [27 ej. 8] 
of white acre, and that it shall be lawful for you to dis- 
train in all iny other lands whereof I am now seised 
and which I shall hereafter purchase ; although this be 
but a liberty of distress, and no rent save only out of 
white acre, yet as to the lands afterwards to be pur- 
chased the clause is void. 

So if a reversion be granted to I. S., and [2* ku«.] 
I. D. a stranger by liis deed do grant to I. S. that, if 
he purchase the particular estate, he doth attume to 
the grant ; this is a void atturnment, notwithstanding 
he doth afterwards purchase the particular estate. 

But of declarations the law is contrary : as [i8, u eiu. 

•^ 20, 21 Elii. 

if the disseisee inake a charter of feofiment 26 bux-j 
to I. S. and a letter of attoniey to enter and niako 
livery of seisin, and deUver the deed of feoffinent, and 
afterwards livery of seisin is made accordingly ; this is 
a good feoflinent : and yet he had nothing other than 
in right at the time of the delivery of the charter ; but 
because a deed of feoffment is but matter of declara- 
tion and evidence, and there is a new act which is 

VOL. XIV. 16 




IM 88 6i ^^ livery subsequent, ÜumAra h m gbdt m 
hMäi} law. ' ■ ' ■: * 

[87Bib. S^ ^^ ^ 1^^^ make a feoflBnent to L 8.-tt|NJ|ii 

^>~"''"«" J condition to enfeoff I. N. witUn oertem dijjrÜ 
and there are deeds made both of the fint ieodment 
and the second, and letters of attomey aocoid^ng, an4 
both these deeds of feoffment and letten of attomejr 
are delivered at a time, so that the second deed of feol^ 
ment and letter of attomey are delivered when the firat 
feoffee hath nothing in the land ; yet if both Kveries b6 
made according, all is good. 

So if I covenant with I. S. by indentore» that befiire 
such a day I will purchase the manor of D. and before 
the same day I will levy a fine of the same land, and 
that the same fine shall be to certain nses which I ex- 
press in the same indenture; this indentore to lead 
oses, being bat matter of declaration and counter- 
mandable at my pleasure, will suffice, though the land 
be purchased after ; because there is a new act to he 
done, namely the fine. 

rasEu». ß^* ^f there were no new act, then other- 

87K1U.] ^^gg it is: as if I covenant with my son in 
consideration of natural love to stand seised to bis nae 
of the lands which I shall afterwards purchase, and I 
do afterwards purchase ; yet the use is void : and the 
reason is, because there is no new act, nor transmnta- 
tion of possession following, to perfect this inception ; 
for the use must be limited by the feoffor, and not 
by the feoffee, and he had nothing at the time of the 
covenant. 

Dratt V. Rig- So if I devise the manor of D, by special 
Flow. f. 840. name, of which at that time I am not seised, 
and after I purchase it ; except I make some new pub- 
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Ik^ation of mj wiU, this devke k void : and the reasoii 
is, beeause that my death, wliieli is the consummation 
of my will, is the act of God, and not my act ; and 
therefore no such act aa the law requireth. 

But if I grünt unto I. S. authority by my deed to 
demise for years the land whereof I am now seised or 
hereafter ah all bc seiscd ; and after I purchase lands, 
and L S, my attoniey doth demise them ; this is a 
good demise : beeause the demise of my attorney ia a 
new act, and all one with a demise b}^ niyself. 

But if I mortgage land, and after covenant [2i eui.] 
with L S. in consideration of money which I receive 
of bim, tlmt after I have entered für the conditfon 
broken I will stand seised to tbe me of the same L S, 
aod I enter, and this deed k enrolled, and all within 
tlie ^ix montbs ; yet nothmg passeth ; beeause this en- 
rülment k no new act, bat a periective ceremony of the 
first deed of bargain and sale. And the law is more 
streng in that case, beeause of the vehement relation 
wbk-h the enrolment hath to the time of the bargain 
and sale, at what time be bad nothing but a naked 
condition* 

So if tvvo Joint tenants be, and one of them Brcfitfuito 
bargain and seil the whole land, and before ^^^^' ^^' ®" 
the enrolment bis companion dieth ; nothing passeth 
of the moiety accrued unto him by survivor. 
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Jk criminalibus sußcit generalis maäUa 
fiicto pari» gr€idm. 

All crimes have their conception in a corrupt intent, 
and have their consommation and issuing in some par- 
ticular fact ; which though it be not the fiu^t at which 
the Intention of the male&ctor levelled, yet tfae law 
giveth him no advantage of that error if another pap- 
ticular ensue of as high a nature; 
Blinder» caw. Thcreforc if an impoisoned apple be laid in 
Flow. f. 474. ^ place to poison I. S., and I. D. cometh by 
chance and eateth it; this is mnrder in the principal 
that is actor : and yet the maliee m indimduo was not 
against I. D. 

So if a thief find the door open, and come in the 
night and rob a house, and be taken with the manner, 
and break a door to escape ; this is burglary : yet the 
breaking of the door was without any felonious intent ; 
bat it is one entire act. 

So if a caliver be discharged with a mnrderoos in- 
tent at I. S. and the picce break and strike into the 
eye of him that dischargeth it, and killeth him, he is 
feto de Be ; and yet bis intention was not to hurt him- 
solf : for felonia de se and murder are erimina pari» 
gradus. For if a man persuade another to kill himsdf, 
and be prescnt when he doth so, he is a murderer. 

But quoercy if I. S. lay impoisoned fruit for some 
other stranger bis enemy, and his father or mother 
come and eat it, whether this be petty treason ; be- 
cause it is not altogether crimen pari» gradus» 
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REGULA XVI. 

Mmidata lieita recipiunt strictam interpretationem^ sed 
iUicita latam et extensam. 

In the committing of la>\'ful authoiity to another, a 
man may limit it as strictly as it pleaseth liini ; and if 
the party authorised do trans<rress his authority, thoucrh 
it be but in circumstaiice expit»ssed, it sliall be void in 
the whole act. But when a man is author and niover 
to another to comniit an unlawful act^ tlien )r* sliall 
not excuse himself by circumstance not pursued. 

Therefore if I makc a lettor of attorney to ^ ^ 33^ j 
I. S. to delivor livery of seisin in \\\v capital ^' 
mt^suage, and he doth it in another phice of the 
land ; or betweon the hours of two and tliree, and 
he doth it after or before ; or if I make a p ^ .^j^ j,j 
charter of feofFment to I. I). and I. H. aiid *' 
express the seisin to be delivercd to I. I). and my at- 
torney deliver it to I. B. ; in all tlu^se (*ases the act of 
the attorney, as to execute the estate, is void : but if I 
say generally to I. D. whoni I inean only to ny. r «2. 
^nfeofF, and my attorney make it to his attorney, it 
^hall be intended; for it is a livery to him in law. 
But on the other side, if a man ^•»>mmand j^n,,^.^,^^^ 
X S. to roh I. D. on Shooters-hill, and he '**""•'• ^'^^ ' 
^oth it on Gads-hili ; or to rob him sucli a day, and he 
^oth it the next day ; or to kill I. D. and he doth it 
"Äot himself but procureth I. B. to do it ; or to kill him 
ly poison, and he doth it by violence ; in all tliese 
Präses, notwithstanding the fact be not executed in cir- 
cumstanee, yet he is accessory nevertheless. 

But if it be to kill I. S. and he killeth I. iwjem. 
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D. mistaking him ibr L S. then the aeCs am ( 
sabstance, and he is not accessoiy. 

And be it that the acts be of diflEering < 
yet of a kind ; as if a man bid I. S. to piHer mmkf 
sach a thing out of a honse, and predselj restrain htid 
to do it some time when he is gotten in withont break-* 
ing of the honse, and yet he breaketh the hoose ; yet 
he is accessory to the burglary : fbr a man cannot 
condition with an unlawftd act, bat he mnst at bis 
peril take heed how he pntteth himself into another 
man's hands. 

Ibidem. But if a man bid one rob L S. as he goeth 

to Sturbridge-&ir, and he rob him in his honse ; the 
variance seemeth to be of substance, and he is not 
accessory. 



REGULA XVII.i 

De fide et officio jucUcU non recqntur qaceMo^ sed de 
sdentiüj sive error sit juris woe JacU. 

Thb law doth so much respect the certainly of jndg» 
ments and the credit and authority of judges, as it wiO 
not permit any error to be assigned that impeachedi 
them in their trust and office and in wilinl abnse of tilie 
same ; but only in ignorance, and mistaking either of 
the law or of the case and matter in fact. 
F.N. B. fb. And therefore if I will assign fbr error« 
TH^T.f.i. that whereas the verdict passed fbr me, the 
'^** court received it contrary, and so gave jndg^ 

ment against me ; this shall not be accepted. 

So if I will allege for error, that whereas I ofiered to 
1 Omitted in Cftmb. MS. 
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plead m «nficieait bar, the cnurt refused it, and drave 
me fitini it ; Ah error slmil not be alltiweii. 

Bat tbe gre^t doubl i% wbere tbe court doth deter- 
mme uf the \enty of tJie matter in fact, so that fr is 
rutiier a point af trial tlian a point of judgiiieiit; 
wheilier it diall be re^3tamined in error. 

As ff an appeal of mavhem be broiight, 
and tlte court, br tne a&jistance or chirur- ifc a*»* i>i 6. 
geons, adjiidge it to be a maim ; whether the p'J** "^ 
p»m- grieved may bring a writ of error: and 
I bold the law lo be he eaniiot. 

So if Qoe of the protbonotaries of tlie Common 
Pleas brüig «n aasiise of bis office, and allege fees he- 
lofigiiig US tbe mme office in certainty^ and bsue l>e 
tftkcfi mpoa Aeae fees ; this issue shall be tried by the 
Judge«; br way of examination ; and if they dt^tenuirie 
it ft#r tbe [ihüntifr^ and he have judgment to recover 
arrerages according, the deferidant caii bring no writ 
of t^rn>r of thjs judgment, thongh the fees in truth 
he oiher* 

So jf a womMi bring a writ of dower, and nt.d.f ü, 
the tifnant plead her husliand wa.s all ve, this f^ \ <^^ 
ihmll be tried by proofs and not by Jury ; and J'^ J;; J[ Jf^ 
ifpot] jttdgmeni given on eitber aide no error ** **" '*' **' 
lie». 

So if wd tid record be pleaded. which h j 
to lie tried hy tbe inspection of the reeord, ^^''^' 
mA judifmeTit be thereu|>on given ; no eiTor Ytvih, 

So if in an assize the tenaiit saith, lie iJi iö Atp pi sw, 
Camit dft Jjah et nient nomm Cmmt in tbe writ : thii 
W' ' ' * the records of the Chancery, and n|ion 
no errtir lieth, 

>%f if m fckm demand bis clergy, and n*ad well and 
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distinctly, and the conrt who is jndgB dmeof do^.psft 
him from his clergy wrongfully, enrar ihall wmr -ht 

brought upon tliis attainder. : 

So if upon judgment given upon confemon or.db* 
fault the court do assess damages ; the ^fendant dttB 
never bring a writ of error, though the damages be 
outrageous. 

And it seemeth in the case of maim and some other 
eases, that the court may dismiss themselves of dia- 
cussing the matter by examination, and put it to a 
Jury, and then the party grieved shall have his attunt ; 
and therefore that the court, that doth deprive a man 
of his action, should be subject to an action : bot, that 
notwithstanding, the law will not have, as was seid in 
the beginning, the judges called in question in the pdnt 
of their oiHce when they undertake to discuss the issue. 
And that is the true reason : for to say that the reason 
of these cases should be, because trial by the court shall 
41 Am. pi. 29. be peremptory as trial by certificate, (as by 
pi. 44. the bishop in case of bastardy, or by the mar- 

shal of the king, &c.) ; the cases are nothing like ; (or 
the reason of those cases of certificate is, because if 
the court should not give credit to the certificate, but 
should re-examine it, they have no other mean but to 
write again to the same lord bishop, or the same lord 
marshal ; which were fi-ivolous, because it is not to be 
pn*sumed they would differ from their own former cer- 
tificate ; whereas in these other cases of error the mat— 
ter is drawn before a superior court, to re-examine the 
em>rs of an inferior court : and therefore the tru& 
reason is, as was said, that to examine again that- 
irhich the court had tried were in substance to attaint:> 
the court. 
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And therelbre tliis is a certain ruie in ermr: tliat 
error in law h ever of such inattera as do iipjiear upon 
recurd ; and error in fact k ever of such mattei^ as are 
not crossed by tlie record ; as, to alle^^t; tlie death of 
the teiiant at the time of the judtrinent given, iiothing 
a|>|>earetli to tlic contrary npon the record* 

So when an Infant levios a tine ; it appeareth not 
npon the record that he ia an Infant ; and thereforo 
it is an error in fact, and sball be tried by inspection 
diirin^ nona^e. 

But if a writ of error he bronght in the King's 
Bench of a fine leried by an intlint, and the eourt by 
inspection and examinatSon dotU affirm tho fine ; the 
infant^ tbou|^h it l>e tluring his infuncy, shall never 
bring a writ of error in parliament npon this judg- 
inent : not but that error lies after error ; bnt g H.xf.20, 
bet^ÄUse it doth now appear upon the record *'^' *^^ 
ihät he 13 of füll age, therefore it can be no error in 
ikct. And therefore if a man will lu^sign for 9 ^y^ 4 f^ g, 
error in faet, that whereas the judges gave 5'.s\ Br.f. 
judgtnent for hira, the clerks cntered it in 
Üie roll against bim ; this error shall not be allowed : 
and yet it dotli not tonch the judges but the clerks ; 
but the reason is, ii" it be im error^ it is an error in 
fact; and you shall never allege an error in fact con- 
trary to the record. 
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REGULA XVra. 

Permma eof^'uneta ceqidparatur in 

>i 

The law hath that respect of natare and oonjuncliQa 
of blood, as in divers cases it compareth and matcheth 
neaniess of blood with consideration of profit and inter- 
est ; yea, and some cases alloweth of it more stron^j. 
Flow. f. 808. Therefore if a man covenant, in consider- 
ation of blood, to stand seised to the use of his brother, 
or son, or near kinsman, an use is well raised by hii 
covenant without transmutation of poesession. Never- 
theless it is true, that consideration of blood is nau^t' 
to ground a personal contract upon : as if I coDtnd 
with my son, that in consideration of blood I will giTC 
unto him such a sum of money, this is a nudum pactum^ 
and no assumjmt lieth upon it : ^ for to subject me to 
an action, there needeth a consideration of benefit ; bat 
thc use the law raiseth without suit or action. And 
besides, the law doth match real considerations with 
real agrtH>ments and covenants. 
18 111.4. ras. S^ i^ ^^^ ^ commenced against me, my 
fia.aJ'f.«. 80" ö^ brother may maintain, as well as he in 
••• ^ remainder for his interest, or a lawyer for his 

fiw. So' if my brotlier have a suit against my nephew 
or cousin, it is at my election to maintain the cause of 

^ AU the MSS. and eariy editions I know of have " not." The emenda- 
ÜMU wkkh I rappose to be co^jectniml, appean in the edition of 1778. 

* For the reet of this paragraph the Camb. MS. has: **the reason vhei«- 
ef «^jr paftljr be, becauae in oontraeCa the mutual consideration muat eze- 
«rte « biMh partiea at the time, and partly becauae in contracta of thingi 
«N^jr pemnal the law will not look further than the peraon; bat doth 
lüirh HMtiett» personal with considerations personal, and interests of con- 
«MHic«» as w«a of lands, with oonaiderations of continuance, as oonaider> 

^l^^ate«4iaCamb.llS. 
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my nephew or consin, though tlie adversc party be 
nearer unto me in blood. 

So in challenges of juries, challenge of uh. 7.f.2. 
blood is as good as challenge within distress,^ »*»ow. 425. 
and it is not material liow far off the kindred be, so tlie 
pedigree can be conveyed in certainty, whether it be of 
the half blood or whole. 

So if a man menace me, that lie will im- 89 h. 6. f. 6I. 
prison or hurt in body my father or my child except I 
znake unto bim such an Obligation, I shall avoid this 
daresse, as well as if the duresse had been to mine own 
person : and yet if a man menace me with the taking 
SLway or destruction of my goods, this is no good du- 
resse to plead : and the reason is, because the 7. fa. 4. f. 21. 
law can make me reparation of that loss, and SdAs^. pi.14. 
so can it not of the other. 

So if a man under the years of twenty-one [p^^ 4 ^ 
contract for the nursing of his lawful child, ***P' ^ ^ 
t:lii-i contract is goo<l and shall not be avoided by in- 
fiincy, no more than if he had contracted for his own 
süiments or emdition. 



REGULA XIX. 

•Nim impedit clausula derogatoria, qiw minus ab eadem 
potegtate res dissolvantur^ d quibus^ constituuntur. 

Acts which are in their nature revocable cannot by 
»trength of words be fixed and perpetuated. Yet men 

1 For the phrase see Co. Litt 157 b. The rest of the paragraph is omit- 
tfld in Camb. MS. 
« See note, p. 188. 




25S XAZDfS OF THB LAW. 

iMTe pat in nre two meana to bind thenudvet 
ehanging or dissolving that which thej have aet downi 
wbereof the one is dausula derogaJtma^ the other m 
petUh jwamenti ; whereof the fonner is onlj ] 
to tbe present purpose. 

Ulis tlauMida deroffotaria is bj the common practical 
term called clausula non obstanJte^ and is of two sorts, 
de prdmto and de futuro ; the one weakening and di»- 
annuUing any matter past to the contrary, the other 
any matter to come : and this latter is that onlj where- 
of we speak. 

This clausula tum obstante de futuro the law judgeth 
to be idle and of no force ; becatise it doth deprive men 
of that which of all other things is most ineident to 
faaman condition ; and that is alteration or repent- 
ance. 

Therefore if I make my will, and in the end therec^ 
do add such like clause, ^^ Also my will is, if I shall 
revuke this present will, or declare any new will, ex-- 
cept the sanie shall be in writing, subscribed witb the 
haiuls of two witnesses, that such revocation or new 
declanition shall be utterly void ; and by these presents 
1 do declare the same not to be my will, but this my 
former will to stand, any such pretended will to the con- 
trarv notwithstanding ; " yet nevertheless this clause, 
or any the like never so exacdy penned, and although 
il do restrain the revocation but in circumstance and 
noc ahogi'ther, is of no force or efficacy to fortify the 
tbruier will against the second ; but I may by parole 
without writing repeal the same will and make a new. 
»».$.<>. 7. ^^ ^ there be a Statute made "that no 
«I IM. «. *• ». sii^^i-iff sj^aii continue in bis office above a 
year* aiul if any patent be made to the contrary it 
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»hall be void ; and if tliere be any clausula wm ob- 
staute contained in such patent to dispense witli the 
jn^sent act, that such clause also shall be void ; " yet 
nevertheless a patent of a sherift"s office made by the 
Ung ibr tenn of life, with a uon obstantr^ will be t^ood 
in law, contrary to such Statute which pretendeth to 
«xclude non obf<Uintcs : and the reason is, be- r^ ^pj^ p^^^ 
cause it is an insepanible prerot^ativc of the '*'• ^"'"*" 
crown to disj)ense with politic Statutes, and of that 
kind ; and then the derogjitory clause hurteth not. 

So if an act of parliament l)e made wlifrein there is 
a clause contained, that it shall not be lawful for the 
king, by authority of parliament, during the space of 
seven years, to repeal and detennine the same act ; 
this is a void clause, and the same act may be rej)ealed 
withiii the yesirs. And yet if the parliament should 
enact in the nature of the ancient l(U' nu/la^ that there 
should be no more j>arlianients held, but that the king 
should have the authority of the parliament ; ^ this act 
were good in law ; quia pote^taa suprana scipH im dis- 
»olvere potent, Ii[/are uon patcKt : for as it is in the power 
of man to kill a man, but it is not in bis power to save 
him alive and to restrain him from breathing or feel- 
ing ; so it is in the power of parliament to extinguish 

* The (^amb. MS. addu: "or, *'' conrrrsoy if the Kin;; by Parliament were 
to rnact to alter the State, and to trnnvlate it from a nionarchv to any other 
form; hoth these act«» were pood " It is, [ thinlt, not unimportant to ob- 
len-e, that thlM »ubsequently c-ano(>lK'd ponition stunde in this MS. along 
with tbe immediately preccding one rocoj^fnisinjf an "inseparable preroga- 
tivc" of the crown to di8penf>e witli a ocrtain ill-defined clasH of .Statute». 
It^eems clear that this prerogntive is coneeived of as nierely an "insepa- 
»bh«" part of the actual Constitution of the realm, to be nserTtainfd and 
di'ßned by the regulär tribuual!<i, and not, tm was maintained by some at 
that or a later day, derived from a soiirce transcendiug all constitutions, 
into which it was profanity for a court to enquire. 
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er tnBsfer their own authori^, bat not, wUItfc die üt- 
dbontj remains entire, to restmin the ftmcthai dd 
esercttes of the same authoiity* ^*' 

So in 28 of K. H. VUI. chap. 17. thete was a attt- 
Ute made, that all acts that paräed in the minority diF 
kings« reckoning the same ander years of twenty-fenr, 
might be annulled and revoked by their letters patenti 
when they came to the same years ; bat this act in the 
1^.1813. first of K. Ed. VI. (who was then between 
the years of ten and eleven,) cap. 11. was repealed, 
and a new law sarrc^te in place thereof ; wherdin a 
mure reasonable liberty was given, and wherein, thongh 
other laws are made revocable according to the prori»- 
ion of tlie fbrmer law with some new form prescribed, 
yet that very law of revocation, together with pardons, 
is made irrevocable and perpetual. So that there is a 
direct contrariety and repugnancy between these two 
laws : for if the former Stands, which maketh all latter 
laws during the minority of kings revocable withont 
exception of any law whatsoever, then that very law 
of repeal is concludcd in the generality, and so itsetf 
made revocable ; on the other side that law, making no 
doubt of the absolute repeal of the first law, thon^ 
itself were made during the minority, which was the 
very case of the former law, in the new provision 
which it maketh hath a precise exception, that the law 
of repeal shall not be repealed. But the law is, that 
the first law by the impertinency of it was void ab inir 
tio et ipso facto without repeal : as if a law were made, 
that no new Statute shoald be made during sev^ _ 
years, and the same Statute be repealed within the 
seven years ; if the first Statute should be good, them. 
no repeal could be made thereof within that time ; for 
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the law of repeal were a ncw law, and tliat wcre dis- 
abled by the former law ; therefore it is void in itself, 
and the rule holds, perpetua lex ettty null im legem hu- 
vianam ac positivam jwrjH'tuam esse ; et clausula qucB 
abrogatianetn excludit inftio non valct. 

Neither is the diffurence of the civil law so reason- 
able as coloarablc. For they distinguish and say, that 
a derogatory clause is good to disable any latter act, 
except you revoke the sanie clause before you proceed 
to establish any latter disposition or declaration : tbr 
they say, clausula derogatoria ad alias sequentes volan- 
taies posita in testwnentOj (yiz. si testaU/r dicat quod^ si 
coidigerit eum facere aliud testamentum^ nun uult illud 
volare') operatur quod sequens dispositio ab illa clausula 
reguletur ; et per consequens quod sequens dispositio du- 
catur sine volantate^ et sie quod nun sit attendendum, 
The sense is : that where a former will is made, and 
after a latter will ; the reason why, without an express 
revocation of the fonner will, it is by impHcation re- 
voked is, because of the repuii;nanc'y between the dis- 
position of the fonner and the lattcr ; but where there 
is such a derogatory clause, there can l)e gathered no 
such repugnancy ; because it seemeth the tostiitor had 
a purpose at the making of the first will to make some 
shew of a new will, which nevertlieless his Intention 
Avas should not take place. But this was answered 
before ; for if that clause were allowed to be good 
until a revocation, then could no revocation at all bc 
made : therefore it must needs be void by Operation 
of law at first. Thus much of clausxda derogatoria. 



\ 
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REGULA XX. 



A€tM9 meeptus cujus perfedio pendet ex vobmtaU pm^ 
timm reooean patent; H autem pendet ex wbmUtU 
Urtim per9(nuB^ vd ex oontingentt^ revocari nan pate&U 

Ix acts that are not fiilly executed and consnmmate, 
the law makes this difierence : that if the firet parties 
have put it iii the power of a third person, or of a con* 
tingency, to give a perfection to their acts, then they 
have put it out of their own reach and liberty, and 
therefore there is no reason they should revoke them ; 
but if the consummadon depend upon the same ccm- 
sent which was the ii^ception, then the law acconnt» 
eth it vain to restrain them from revoking it: fbr «8 
they may irustrate it by Omission and wm feaeanee 
at a certain time or in a certain sort or circnmstance, 
so the law permitteth them to dissolve it by an ex- 
press consent before that time or without that cir- 
cunistance. 

Therefore if two exchange land by deed or without 
deed, and neitlier enter ; they may make a revocation 
or dissolution of the same exchange by mutual consent, 
so it be by deed : but not by parole ; forasmuch as the 
making of an exchange needeth no deed, because it is 
to be perfected by entry, which is a ceremony notorious 
in the nature of Hvery ; but it cannot be dissolved but 
by deed, because it dischargeth that which is but title. 
[r.89KUs.] So if I contract with I. D. if he lay me 
into my cellar three tuns of wine before Michaelmas, 
that I will bring into bis garner twenty quarters of 
wheat before Christmas ; before either of these days 
the parties may by assent dissolve the contract: but 
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after the first day there is a perfection given to the 
contract hy a^tion on the one side, and they may make 
crosÄ reJeases by deed or parole, biit never dissolve the 
contmct. 

For there is a difference between dissolving the con- 
tractu and release or surrender of tliB thing contracted. 
Am i£ leasee for tweiity years make a lease for teii years, 
mad nfter he^ take a leasc for five years, he is in only 
0(f his lease for five years : and yet this cannot innre by 
way of surrenden (for a petty k^ase derived out of a 
greater cannot be snrrendered back agaln,) but it innis 
etil only by dissolution of contract ; for a lease of land 
m but a contract executory from tiine to titne of the 
pfofits of the land to arise ; ns a man may seil his 
com or liis tithe to spring or to be perceived for diveft 
fiitinie vears, 

But to retum from nur digression. On Üie crther 
äde, if I contract with yon for cloth at such a price as 
L S. shall name ; there if I, S* refuse to namc, the 
contract m void; but the parties caunot dis^-hargo it, 
beeanse thcy have put it in the power of a third peraon 
to perfect. 

So if I gnint my reverrion ; thougb this be an imper- 
fect act before attumment, yet, hecause the atturuiuent 
m the act of a stranger, this i^ not stmply revocable, 
bttt by a policy or circnmstance in law ; as by levying 
B fine^ or making a bargain and sale, or the like. 

So if I predent a clerk to the bkbop ; now (fn» i^i,q», 
m I not revoke tliis preseiitation, becau^ie Iffei^^^t. 
I have put it oul of myself, that is, in thel^^gfi^^ 
bbbop, by admissiou to perfect my act begtm. *®^ ' 

1 L e- 1 foppose, thb niti-lisiiKtu Tht MdS^ wwrj eontidenliljf. 
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Uho Äime difference appearcth in nominations and 
eitvcions: as if I enfeofT I. S. upon condition to enfeoff 
such A one as I. D. shall name mithin a year, and I. D. 
ivjitiw I. B. : yet before tlie fcoffment and within the 
vi-ar, I. D. may countermand his nomination and name 
äurain« bcx-aiise no interest passeth out of him : but if I 
enft*off I. S. to the use of such a one as I. D. shall 
name within a year, then if I. D. name I. B. it is not 
revocable, becauso the use passeth presently by Opera- 
tion of law. 

So in judicial acts the rule of the civil law holdeth, 
sententia interJocutoria revocari poteM^ definitiva m^n po- 
tent ; that is, an order may be rcvoked, but a judgment 
cannot : and the reason is, because there is title of exe- 
cution or of bar given j)resently unto the party upon 
judgment, and so it is out of the judge to revoke in 
Courts ordered by the common law. 



REGULA XXL 

Clausula vel di%positio inutilU per prcesumptionem remo- 
tarn vel causam ex post facto non fulcitur. 

Clausula vel dispositio inutilis are said, when the act 
or the words do work or exprcss no more than law by 
intendnient would have snpplied : and therefore the 
doubling or itcrating of that, and no more, which the -- 
conceit of law doth in a sort prcvent and preoccu— 
pate, is reputed nugation ; and is not supported andi 
made of substunce either by foreign intendment of 
some purpose, in regard whereof it might be material 
nor upon any cause or matter emerging aft^rwards-s 
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or acts. 

And tlien.*fore if m mati tkwm^ biul äI thU ^^^ ^tt 
daj to his sou and hcir, tili?* Lh a vtnd dovisü^ ; j;!r\toiii? 
beeause the d^pasitioTi üf liiw ilid r*M*l Üui *' "** 
same opon the heir by flosc^eiit S aiid y^t if it Ihj 
knigWs semce Isiiid^ und ilie liL^ir witliin agu^ d' hu 
take bj the devlsc hc j^hidl huvtt twu [Hin* ut litü 
prtißtG to lii« owQ usBy a»d Ui«.^ giiardian i^tMll havc 
bcrnefit bot yf the thii-d. But ii' a «win de v int* lund tu 
his two dau^htiafä, baviri^ no soiis, tbcu rlu* dttviüL* in 
goud ; beeauMe lir di*th idlt?r tlit* diH|i(j«iitiuii «rf law : for 
bv the biw tbev «iKiuid üik*/ in t:(jj>ttr<vni4ry» htir by tlic 
derise tliey «hall take Joint ly ; and um 'ua iiut ujiy üir- 
eign coUflt^ml pufputc« but in \mnt d' taking </(' 4i»tjik% 

fik» tf a fiiAii laake n fcoftitiefit in Icf tu ihL^ iim' ai' hin 
Iai:t will aod teataiiieDt« thtse words ^ ^pockl ^7 ^ ^ 
UattUUoo sjv vdd, aiid UM* kw ret^T^ tbt* Mickat 
me to tiie ffsofiar aml bis ht*iis : iir *1ä 

might itsnd« ibeo »buuld it l^ um dl 

lo ikialar^ mut\ iik^\nmit um^^ and tbtüi, lijough it w^tt: 
kiiight*s »errice Immd. 1 1* - m 

U a niaii taftke a ieoffu^ »*' will 

«od Mwtiniinl of n «tmni^r ; tb«re ibe «traJi^i^r may 
ifcpkr»? «fi üf»- »^^U 

iii^ it fa^ku^i ue 

f>riod|»l easc« is^ bveati»«^ wt^ iielore tlie eutute «li* 
2T H. B. wm- i<* hi. ' dkpM*!^! ud 



trireMäd ift«s iioi a fiivolutia 
u r i" \ith Um? kn ridL= 

Tita** ib%f ftlAtUt^ öf * 



Ji|ü>^ 'CIU 

R, lu r^gtird ibal 

j 
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lany ose.; and therefore, afier that statiile «na (faeftn itt6 
statate of wills, when no land conld have been dß^vtetf 
jet it was a void limitation as before, and so coHkiuuedi 
at this day. ' 

Bnt if I make a feoffment in fee to the nsetfnif 
last will and testament, thereby to declare an estate lail 
and no greater estate, and after mj death, and aflar 
such estate declared shall expire, or in defanlt of sndi 
declaration, then to the use of I. S. and ihis heirs, tUs 
is a good limitation ; and I maj by mj will declare mi 
use of the whole land to a stranger, Üioogb it be beld 
in knight's Service ; and jet I have an estate in fte 
simple bj virtue of the old use daring life. 
1)7. f. 287. 1^^ ^^ ^ make a feofiment in fee to the use 

^^'^' of my right heirs, this is a void limitation, 

and the use reserved by the law doth take place : and 
yet, if the limitation should be good, the heir shoold 
come in by way of purchase, who otherwise cometh in 
by descent : but this is but a circnmstance which llie 
law respecteth not, as was^proved before. Bat if I 
make a feoffment in fee to the use of my right bein 
and the right heirs of I. S. this is a good use ; becaoae 
I have altered the disposition of law. Neither is it 
void for a moiety, but both our right heirs when thejr 
80 Afl8. pi. 47. come in being shall take by Joint purchase ; 
»Bd.8.f.27, ^nj }je to ^j^(jj^ jt first felleth shall take the 
JJ»; pu 9.^^ whole, subject nevertheless to his companion's 
DoS'.&R«m. *^*'®» so it have not descended from the fir^ 
^' ^' heir to the heir of the heir : for a man can- 

not be joint-tenant claiming by purchase, and the other 
by descent ; because they be several titles. 

So if a man having land on the part of his mother 
make a feofiment in fee to the use of himsclf and his 
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teirs» ; this use» though exprt*ssed, sheJl not go to liim 
aud üie heiri* on the part of his fatlier as a new pur- 
clia^e^ »o niore tlimi it should have doae if it Imd been 
a feüfrmeiit in iee naketUy without cofjsidf ra^ Dj*ft '^ i3t 
tioii ; for tbe intcndment is remote. But if baroii and 
feitie b«, atid tliev join in a fiiic uf the fetne^s land, and 
cxpri'.ss an u^o to tbe h umband and wiie and ibeir bi'im ; 
thk limiiaüüii shall glve a joiiit estali^ by entierties tu 
tlu'iii botb i because th<^ intendment uf law would have 
coiivLned tht? use to tbe feum aloiie. And thus mueh 
tourbiiig ibrt^ign intt^mlments* 

Ftjf matter rj: /k?«^. /a*;^ö : if a leass? for life be rnade 
to iwo and tbe survlvar of thtni, and thcy after niake 
partilioti; now thi*so words *^and tht^ snrvivor of tlieni*^ 
sUould seem ttj carry pnrpose as a liinitation, ttiat either 
(jf tbein sbould be est.aled of hl» part ftjr both Üieir 
Bves sevemllv ; but yet tlie law at tbe first ao a», pL a. 
con^truetli tb«^* words but words of dilatini/ to r*r**t> n" lö- 
dtstcTUK* a jonit estat^? ; and ii one ot tlic^ra t. 
die aller partition^ tliere sball be no occtipant> but bis 
part shall revert, 

Sa if a man grant a reiit charge out of ten acres, 
and giunt tiirtlier tbat tho wliole reut sball tssue out of 
evtjrv SLCte^ and distruüs riccordinsily, and aAerwards th© 
gi-untec ptircbase an arre : now this clause should ^em 
tij bi? luaterkl to upbold ibe n^nt ; bot yet neYertheless 
tbe law at tbe firät aceepteth of these. words but as 
Wordj$ of explanation, and, them notwielmtanding, thö 
wbol« rtiiit m t*xtint"t. 

So ^ if a gift in tail be made upon condition ^ow r sa, 
tliat, if tenartt in üiil die witlumt ist^ue, it shall »^'' "'^'^^"^ 
be lawful for tlie donor to entor; and the donee discon- 

1 Oiiiitt£>ü üi (yiimb. Big. 
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tmiM» and die without issue : now tbia oonditiaii dmold 
s«eni mftterial to give him benefit of entiy; bot b^^ 
caose it did at the first limit the estate accordmg to fhe 
fimitation of law, it worketh nothing npon thia matter 
emei^nt afterward. 

So if a gift in tail be made of lands Held in knight*« 
aemee, with an express reservation of the same service 
whereby the land is held over, and the gift is with war- 
ranty, and the land is evicted, and other land recovered 
in value against the donor held in socage: now the teiH 
nre which the law creates between the donor and donee 
shall be in socage, and not in knight's service ; becanse 
the first reservation was according to owelty of service, 
which was no more than the law would have reserved. 
Bat if a gift in tail had been made of lands held in 
socage, with a reservation of knight's service tenure, 
and with warranty; then, because the intendment of 
law is altered, the new land shall be held by the same 
Service the lost land was, without any regard at all 
to the tenure paramount. And thus much of matter 
ex post facto. 

This rule faileth where that the law saith as much 
as the party, but upon foreign matter not pregnant 
and appearing upon the same act and conveyance, 
As if lessee for life be, and he lets for twenty years, 
if he live so long ; this limitation " if he live so long " 
is no more than the law saith ; but it doth not appear 
upon the same conveyance or act that this Umitation 
is nugatory, but it is foreign matter in respect of the 
truth of the estate whence the lease is derived; and 
therefore, if lessee for life make a feoffment in fee, 
yet the estate of the lessee for years is not enlarged 
against the feoffee : otherwise it had been if such limi- 
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tation liad not been, but that it liad been left only to 
the law. 

So if tenant after possibility make a lease for years, 
and the donor confinns to the lessec to hold witliout 
impeachment of waste during tlie life of tenant in tail ; 
this is no more than the law saitli : but the privilege 
of tenant after possibility is fbreign matter as to the 
lease and confirmation ; and therefore if tenant after 
possibility do surrender, yet tlie lessee sliall hold dis- 
punishable of waste : otller^vise had it been if no such 
confirmation had been made. 

Also lieed must be given that it be indeed the same 
thing, which tlie law intendeth, and which the party 
exi»resseth ; and not only like or resembling, and such 
as may stand both together : for if I let land for life 
rcndering rent, and by my deed Warrant the same 
land ; this warranty in law and warranty in deed are 
not the same thing, but may both stand together.^ 

There remaineth yet a great question on this rule : 

A principal reason whereupon tlus inile is built should 
seem to be, because such acts or clauses are thouglit to 
be but declaratory, and added upon ignorance of tlie 
law and ex (vnsaetiuline clerlcoram upon observing 
of a common form, and not upon purpose or mean- 
ing ; and therefore whether by j)articular and precise 
words a man may not control the intendment of the 
law? 

To this I answer, that no precise nor express words 
will control this intendment of law ; but as the gen- 
eral words are void, because they say tliat the law 
saith, so the particular words are void, because they 

1 The Camb. MS. adds: ** therefore if I release the rent, I shall Warrant 
Beverthele»s upon the warranty in fact." 




K4 1CAZI1I8 OP TBE ULW. 

mj eontnuy to tliat which the law saitli, md 00 is» 
dioa^t to be against the law.- And therefm if I 
demise my land being knight's senrioe tennre to mj 
keir, and express my intention to be, that the one pari 
ahall descend to him as the third appointed hy Statute, 
and the other he shall take by devise to bis own ase ; 
yet this is void : for the law saith he is in by descent 
of the whole, and I say he shall be in by devise; which 
is against the law. 

iji.nes.8tt. ^^^ ^ ^ make a gift in tail, and say npon 
*^ condition that if tenant in tail diseontinne. 

and after die withont issae, it shall be lawinl for me 
to enter ; this is a good clause to make a condition, 
because it is bnt in one case, and doth not cross the 
kw generally : for if the tenant in tail in that case be 
disseised, and a descent cast, and die without issue ; I 
that am the donor shall not enter. But if the clause 
had been, provided that if tenant in tail discontinue, 
or suffer a descent, or do any other act whatsoever, 
that after his death without issue it shall be lawful 
fcr me to enter; now this is a void condition: for 
it importeth a repugnancy to law ; as if I would over- 
nde that, where the law saith I am put to my action, 
I nevertheless will reserve to myself an entry. 



REGULA XXII. 



JKa viddmr emsenmm retimdsse si quü ex j)r(gieripto 
fninantis cJiquid immutauiL 

AxxHOüGH choice and election be a badge of con— 
«rit; yet if the first ground of the act be duresse, the* 
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kw Will not coiistrue that thc diircsse doth deter- 
mine, if tlie party dui\*sst;d do make any motion or 
ofier. 

And thercfoa' if a piirtj menace me^ except I make 
HDto him a büiid of forty pounds j and I teil him tliat 
I will jiot do it^ Ijut I will make him a bond i>f twenty 
püunds; tlie law will not lixpound tliis boud to be volun- 
tary» but will ratber make t^onstmction tbat my mind 
and cüunifre js not to enter into the greater bond for 
any nienaee, and yet that I eiiter by compulsion not^ 
witlistanding into the Icsiser, 

But if I will draw any consideration to myself; as if 
I had Said, 1 will enter into yoor bond of ibi^ty pounds 
if you will delivex nie that pieee of plate j now the 
dui'eäsc h diseharged : and yet if it had moved from 
the duresÄor, who had :said at the first, You sliall take 
tÜs piece of plate, and make me a bond of tbrty 
pounds; now the gift of tbe plate had bcen good, and 
yet tbe bond shall be avoided by duresse* 



KEGÜLA XXIIL 
lÄtita bene mUcmituarr formula nki Juris obatd* 

The ]aw givetb that favour to lawful act; that, al- 
thongli they be exeeuted by several authontie^, yet 
tlie whole act is good, 

As when teuant for life is, the remafnder for life» 
the remainder in fee ; and they jftin in livery by di-ed» 
or withont ; thk is one goml entire livery drawn from 
tbem aiL and doth not innre by f^urrender of the par^ 
ticolar estate» if it be without deed, or by confirnia- 
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tion of those in tlie remainder, if it be by deed; bat 
tliey arc all parties to tlie livery.* 

So if tenant for Ufe, tlie remainder in fee, be ; and 
they join in granting a rent charge, this is one solid 
rent out of both thcir estates, and no double rent, nor 
rent by confimiation. 

So if tenant in tail be at this day, and he make a 
lease for thrce lives and liis own ; tliis is a good lease, 
and warranted by the Statute of 32 H. VIII. and yet 
it is good in part by the authority which tenant in tau 
hath by the common law, that is for bis own life, and 
in part by the authority which he hath by the Statute, 
that is for the other three lives. 

So if a man bc seised of lands devisable by custom, 
and (^f otlier lands held in knight's Service, and devise 
all Ins lands ; this is a good devise of all the lands cu»- 
tomary by the common law, and of two parts of the 
otlu*r lands by the Statute. 

So in the Star-chamber a sentence may be good, 
grounded in part upon the authority given the court 
by the Statute of 3 H. VII. and in part upon that 
ancicnt authority which the court hath by the com- 
mon law,^ and so upon several commissions. 

But if there be any form which the law appointeth 
to be observed wliich cannot agree witli the diversity 
of authorities, thou this rule failcth ; as if three co- 
parceners be, and one of them alien her purparty; 
Co. utt. the feoffee and one of the sisters cannot 
^'^ ^' join in a writ de part' facienda^ because it 

behoveth the feoftee to mention the Statute in bis writ. 

1 A comiiientator in tlu* first cdition ol>scn'es that the law is cleArly 
contrary, and oites manv authorities. It neonis to nie one of tlie clcttre:»t 
instanccs of Bacon's int<»nti(»nal "oorrection of the law." 

- The twt> MSS. in tho llr. Mu.h. intn»ilii«o h«n», *'an(l yet no Bishop 
er Lord Temporal pn*^ent;" besides some othor verhal diftereuoes. 
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REGULA XXIV. 

Pm%entia corporis toliit error em vominii*^ et veiitas 
nomims tolllt errorem deynom^trtttimm, 

Thkke be threo (Ur<xrees of certainty ; presonce ; 
naine; and denionstration (»r refercnci? : whereof thc 
pn^seiK'e the law holdeth of <;roatest di^riiity ; tlie iiame 
in the sec'und degree ; aiul tlie demonstration or rt'fer- 
^Di*e in the lowest ; and always error or talsity in tlie 
less worthy shall not control nor fiiistrate sutHcicnt 
certainty and verity in the more worthy. 

Ami therefore if I givo a hoi'so to 1. I). bcin^ pres- 
^t, and say unto hini, I. S. tako this ; this is a ^ood 
pft, notwithstandinix I call liini hv a wron<]: name : 
**ut so had it not been if I had delivcrcMl the horse to 
* stranger to tlic use of I. S. wlicre I nieant I. I). 

'So if I «iv unto I. S. Here 1 mve von niv rini^ with 
'w niby, and deliver it with my band, and the ring 
*^««r a diainond and no niby ; this is a good gift not^ 
^■^thstanding I nanied it aniiss : so had it not been if 
^,V woi-d or writiniT, without the «leliverv of the ring 
'^*^*lf, I had givi?n the ring with the ruby ; althoiigh 

* 'lad none such, but only one with a dianiond, which 

* 'Ueant, yet it would not have pa>sed. 

So if I bv deed <rrant unto vou by m*neral words all 
"^*' lands which the King hath passeil unto nie by k't- 
^'»•s patent dated 1° Maii, unto this present indenture 
^'^nexed; and the patent annexed have date 1" Julii ; 
y^'t if it be jirovcd that that was the true j)atent an- 
'^»^'Xed, the presence of the patent niaketh the error of 
^^^ date i-ecitcd not niaterial : but if no patent had 
^*^Mi annexed, and there had been also no other cer- 



tainty given but tho reference of tlie [latent Üie ilati 
whereof was misrecitt^ j although 1 had no otlier 
ent ever of the King, yet notliing woultl have pa^^ad. 

Like law is it, but iiiure clnt^^tAiL/ivljorc* tlit^rv i?^ 
not a presence, but a kind of representation ; whiäi 
IS less worthy than a presence, and yet more wortby 
than a name or reference. 

As if I coYenant with my ward, that I will tendar 
nnto him no other marriage than the gentlewomaB 
whose pictnre I delivered him, and that pictvre hatihi 
about it cetatü sucb anno 16, and the gentlewoman i» 
seventcen yean cid; yet nevertheless, if it can fa» 
proved that the pictore was made for that gentle- 
woman, I may, notwithstanding this mistaking, tsiH 
der her well enough. 

So if I grant you for life a way over my land, ae» 
cording to a plot indented between ns ; and, after, I 
grant nnto you and your heirs a way aecording to the 
first plot indented, whereof a double is annexed to these 
presents ; and there be some special variance betwees 
the double and the original plot : yet this r^resent»» 
tion shall be certainty sufficient to lead nnto the fini 
plot; and you shall have the way in fee neverthekw, 
aecording to the first plot, and not aecording to the 
double. 

So if I grant unto you by general words (he Umd. 
which the King hath granted me by his letters patent». 
qHorum tenar sequibur in hoc verba^ &c, and there b^^ 
some mistaking in the recital and variance from At^ 
original patent, although it be in a point material ^ 
yet the representation of this whole patent shall b^ 
as the annexing of the tme patent, and the grant' 
shall not be void bv this variance. 
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Now, for the sccond part of tliis rule, touching the 
name and the reference ; for tlic expLuning thercof it 
must be notcd what things sound iii name or denom- 
ination, and what things sound in demonstration or 
addition : as first, in lands the grcatcst certainty is, 
where the land hath a proper name and cognizance ; 
as, " the manor of Dalc," " Grandfield," &c. : the 
next is equal to that, whcn the land is sot fortli by 
bounds and abuttals, as ^' a closc of pasture abuttlng 
on the east part npon Emsden Wood, on tlie soiith 
npon, &c/' It is also a suificient name to lav the 
genenil boundary^ that is, some jJace of larger pre- 
cinct, if there bc no other land to pass in the same 
precinct ; as " all my lands in Dale," " my tencment 
in St. Dimstan's j)arish/' &c. A fourth sort of de- 
nomination is, to name lands by tlie attcndancy they 
have to other lands more notorioiis ; as " j)arcel of my 
manor of D." " belonging to such a coUege," " lying 
upon Thames' Bank, &c." 

All these things or notes sound in name or denomi- 
Hation of lands ; because they bc signs local, and there- 
£bre of property to signify and name a place. 

But these notes, that sound only in demonstration 
or addition, are such as arc but transitory and acci- 
<dental to the nature of a place : 

As, modo in tenura et occupatione I. S. For the 
X^roprietary, tenure, or possession is but a thing tran- 
sitory in respect of land ; Generatio vetüt^ gener atio 
'^^grat^ terra autem manet in ceternum. 

So likewise matter of conveyance, title, or Instrument : 
As, qu€e perquidm de L D. or qum descendebant d 
J, N. patre meo^ or, in prcedicta indentura dimistsionis^ 
or, in prcedictis literis patefUibus 8pecificat\ 
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V . v;\. , .',,*,',,, /,/" jH r rrsfi/n'tfiont'/n 20 ticMH : or 

■■< I-' tif-.if \}v. k't'r (»ut, all IS DIU*, tor it is un- 

-: : : avA \\\\^ inattiT of nuasiiiv, tliouijjh it st'om 

i.. '.!.': it i> iiuK*eJ biit (>i>inioii and Observation uf 



T;:i< lii-tinctiun l>oin;L: niJnlt*, tho nile is to be ex- 
.;:-:i>-l by it. 

Ti:rrrti)ri' it* 1 i^rant niy closo called Dale^ in the 
\\v:'A\ yA Hurst, in tla* (-(ninty of Southainpton ; and 
tili- \:\v\A\ likfwi-t' extondfth iiito the county of Berk- 
-:..:v, ainl tho whok* olose of Dale lieth in tlie county 
k\ IV./k-^I.Iiv: yot bccauso tlic paivel is sj)ecially nanied, 
::.v mMtv ..t' tlh' addition hurtotli not; and yot this 
:i:I:::.'!i «lid sound in nanie ; but, as was Siiid, it wa 
;»— w.'ithy tlian a proper nanu». 

S.. ii" I i:rant UtwuuntHm intiinu or omnia tenenwfäc:^^ i^, 
.'i- /, {^U*v tlu" universal and indefinite to this ]>urpo8» . ^=« 
art^ all «•ne') Iti /»arochia Sftncti BnfoJphi extra Aldt/atf^ ^ 
whore the verity is ejtra BiaJioput/atr, In ti'nnra (rwtf.^i^ 
e/./i/, whieh is true ; yet this grant is void, bi'cau&f ^mn 
thai wliieh s«»unds in denoniination is false, whieh 
tlio m^ri' worthy, and tliat which sounds in additii^» in« 
is true. whieli is the less ; and though in tvnura (r/* ^ /. 
Stx- ;«■ !■ liJtni, Avhieli is true, had Wen first pla«'cs_-» -e 
yei ir had been all one, the notes being of uneiiuz-^^^u 
Ji^niry. 

lUit if 1 irnint tenementum inenm qiiod jtcrqinsm "«' <i 
ii\ ('. /// Af/f-, where tlie truth ^vas T. C, ani!:-^«! 
have no nther tenement in Dale but one ; this gr^^^nu; 
i> good, bei-au^e that which soundeth in name, nar :^ne- 
ly, ifi lhiU\ is tiiie, and that which sounde<l in a^ET-ZA- 
tion, vi:, ijwmI ^nnjuisitn^ &c., is only false. 

So if I grant j>rata niea in Säle continentia 10 acp^'^^f 
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and tliey eontain indeed 20 acr^s, the wliole twenty 
paBs. 

So if I grant all niy lands, being parcels maneru de 
I}^ in frrmdictu Vdaris ptitenlibu9 »p€mficat\ and tliere 
be Uf * letters patent \ yet the graut is good eiiough. 

The like reason holds in demonstration of persona 
that hath been declared in demon^tmtion of lands and 
plaees : the proper name of every one is in certainty 
worthiest ; next are such appellations as are fixed to 
bis |)€rson» or at least of contiituances as " son of such 
a man," *' wife of such a hnsband," or additions of 
office, as *' clerk of such a coitrt," &c. ; and the tliird 
are particular actions or accidents, which sciund no 
way in appellation or name but only in ciiTumstance, 
which are less wortby, altliougb they may bav« a 
mors particular reference to the intention of the 
gmnt. 

And therefore if an Obligation be made to I» S. flio 
et hrtredi G. S, where indeed he is a bastard \ yet the 
Obligation is good. 

So if I grant land Ejmeopo fiunc Londtnensi qui me 
erududt in jfi^^^itia ; this i^ a good grant, although he 
never instnicted me. 

But e mmerm^ if I grant land to L S. film et Jmredi 
Q-, S. and it be true that hc is son and heir unto G* S. 
but bis name is Thomas ; thia is a void grant* 

Or if in the former gi'ant it was the Bishop of Can- 
terbury who taught me in my cliildhood, yet shaJl it 
be good, m was said, to the Bishop of London, and 
not to the Bishop of Canterbury, 

The same rule holdeth in denomination of timea; 
which are, such a day of the month, such a day of 
the week, such a Saint's day or eve, to-day, to-mor- 
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row : these are names of times : but the day thal I 
was bom, the day that I was married ; these are bat ' 
circumstances and additions of times. 

And therefore if I bind myself to do some peraonal 
attendance upon you ujK)n Innocents' day, being the 
day üt* your birth, and you were not bom that day ; 
yet shall I attend. 

There rest yet two questions of difficulty upon thiB 
rule: 

Fii-st, of such things Vhereof men take not so much 
note, as tliat they fall iuto this distinction of name and 
of addition : as, " niy box of ivory lying in my study, 
sealed up witli my seal of anns ; " '' my suit of arras 
with the Story of tlie nativity and passiun : " of such 
things tlierc can be no name, but all is of dcscription 
and circumstance ; and of these I hold the law to be, 
that precise truth of all recited cireunistances is liot 
required, but in such things, ex multitudine »it^noram 
coUiifitur idi'7ititas. 

Therefore though my box were not sealed, and al- 
though the arras had the storj^ of the nativity, and not 
of the i)assion, if 1 had no other box, nor no othor suit, 
the gifts are g()(Kl ; and there is certainty sufficient: 
for the law dotli not expect a precise description of 
such things as have no certain denoniination. 

Secondly, Of such things as do admit the distinction 
of name and of addition, but the notes fall out to be 
of equal dignity, all of name, or all of addition : as, 
pratii nwa Jiuta tf>mmunem fossam in I). whereof the 
one is true, the other fiilse ; or tenementam rueum in 
tmura OmUtlmi quod jHrqiimvi Je R. C. in prcBdicf 
ihdenf tti'fdßciit\ whereof one is true, and two are 
fiilso, or two are true, and one false : so ad curiam 
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qimm temhat die Meratrit tetih die Martii^ whereof 
the one is tnie, the other talse* 

In these caaes the form er rule, ex multitudine dg- 
n&rum^ i&c. liokleth not ; iipither is tlie jilacing of the 
ikl^ty or verity first or lüst material i but all miist 
be tinie, or clae the grant is vottl : always undei'stood, 
that if you can reconcile all tlie wortls, and make no 
falsity, thai b a ease qnite out of this mie, which hath 
place only where there k a direct contrariety or falsity 
ßOt to be reconeiled to this rule* 

As if I grant all my laiid iti I), in tenum L S. which 
I purchasc'd of L N. specitied in a deinise to I. D* and 
I have lands in D. wht^reaf in part of them all these 
eircurastances are tme, but I liavu other lands in D. 
wherein some of them fall ; this graut will not pass all 
my land in D. : for hero theÄe are reft^rences, and no 
words of falsity or error, but of limitation and re&traiiiL 



REGULA XXV. 

AmMguitas verhram lat^ns verißcatione »uppl^ur ; nam 
qtmd ex facto oritur amhignitm verifiäadone faeti toln 
litur^ 

There be two sorts of ambiguities of words ; the 
me is awMffuitoB paten» and the other is amhiguiim 
laietiM. Paüjfis u that whieh appears to be ambiguous 
upon the deed or instrument : taten» is that which 
Beemetb certain and withont amhiguity for any thlng 
that appeareth uiwu the deed or Instrument, but there 
is some collateral matter out of the deed that breedeth 
the ambigujty. 

vot*. jtiv. 18 
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Amhiffuilus patens m iiever holpeti by averment: and 
tlie i'easün is, because tlie taw will not couple and mm- 
gie matt<?r of spocialty, wliich k of the liigher acc^mut, 
with matter of averraent, wliich is of inferior aecount 
in law ; for that were to make all deeds bolloiv and 
subjeet Uy averments^ and so, in effect, that to paai 
wjtbout deed, which Üw law appointetb sball not pmB 
bnt by decd. 

Therefuni if a man give land to L Ä ei L S. ^ 
heeredibim^ and do not liinit to whetlit^r of their beirs ; 
it shall not be supplit^d by averment to wlietber of tliem 
the Intention was the hiheritance sbonJd be limited* 
c^^g^ So if a man give land in tail, thougb it 

«8- * be by will, the remainder in tail, aiid add a 

fumm in this manner, *' Provided that if he, or they, 
or any of them do any act, &c.," ac cor ding to the nsu&l 
clauses üf perpetuities i it cannut be averred, upon the 
ambiguity of the reference of this clause, that the in- 
tent of the devisor was, that the restraint shonld go 
only to him in the remainder and the heirs of liis body, 
and that the tenant in tail in poasession was meant t<i 
l>e at large, 

Of thcse infinite cases migbt be ptit ; for it hold&tfa 
generally that all ambiguity of words by matter witliin 
the deed, and not out of the deed, shall be bolpen by 
construction, or in some case by eleetion ; but never 
by averment, but rather shall make the deed void for 
uncertainty, 

But if it be amUgukm laiem^ then otherwise it is, 
Aa tf I grant my manor of S. to L F, and bis heira» 
liere appeareth no ambigtdty at all u|>on the deed ; but 
if the truth be that I huve the miinors bcjtb of South 
S. atid North S. this ambiguity is matter in fact ; aod 
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tiierefore it shall be hol|>en by averment, wlietlier of 
tbem it was tbat the partitfs intended sliould pass. So 
if I grant my tenoment in the parish of St. Duiistan'a, 
and l have two ten^ments tlier^ ; this iincertainty »baU 
be supplied by averment of intention* 

But if I 8t't ft>rth ray grant by quantity ; then it shaU 
be sufipHcd by election, and nut by averment. 

As if I gratit ten aci-es of wood in Sale, wbere I 
ha VC a bundred acres ; whether I say it in my deed or 
no tbat I grant out of my hundred acrcs, yet here 
there sball be an election In the grantee, which ten be 
will take. And tlie reason is piain ; for tbe prcsump- 
tion of law is, wbere tbe tbing is only nominated by 
quantity^ tbat the partim bad ati indifferent inten tion 
whirb sbould be takeu ; and there being no cause tu 
hel[i tbe uneertainty by inten tion, it sball be bo][»en by 
ebction. 

But in tbe fonner cases the difference holdeth^ 
wbere it is expressed, and wbere notp For if I recite, 
Whcsreas I am aeised of tbe manor of North S. and 
South S. 1 lease unto yon unum manetium de S, tbere 
it is clearly an election : and so if I recite, Whereas I 
have two tenements in St* Dunstan's, I lease unto you 
MII101I tmemmiam^ there it is an election. Coutrary law 
it is in tbe cases before, wbere I takc no knowletlge 
of the uneertainty ; for there it is never an election, 
but an avei-ment of intention : except the intent were 
of an election, wliicb may also be specially averred. 

A not her sort of amhlipiilm laltmM m correlative unio 
this ; für this ambiguity spoken of before is, wben one 
name and appeltaiiun doth denaminate divers thingis ; 
and the secoud is, wben the same tbing b calied by 
divei3 names* 



PREFACE. 



This was Bacon's Double Reading^ in Gray's Inn, 
in the Lent vacation, a.D. 1<500. (/oke had read to 
crowded aiidienccs in the Inner Temple on the same 
subject in 1592,^ and Bacon had argued for the defend- 
ants in the great Chudleigh case in 1694 ; so tliat we 
can readily imagine motives for tliis clioice of subject. 
We have, however, no indication of his having taken 
any care of his work after tlie dehvery.^ 

It was first published very incorrectly and evidently 
fix)m a bad MS., in 1642. Better MSS. have been 
used and more pains taken by subsequent editors. I 
have used the common editions and threc MSS. in the 
Harleian collection, Nos. 1858, 6688, and 829, (wliere- 
of the second ends abruptly in tlie middle, and tlie lat- 
ter only embraces the last part or ** division,") taking 
indiscriminately what appeared to nie the best reading 
from each. Any merely conjeetural emendations of 
my own I have always noticed as such, as also those 

1 One of the Ancients that had fonnerly read read» in Lont vacation, and 
is called Double Reader. Prtface to 3 Rep. From several entriea in the 
bock» of Gray's Inn, to which I have had acces8 hy the kiiidne«8 of the 
treaflurer, Mr. Broderip, it neems thcre was pomc difficulty in gettiiig the 
otiice well filled. In 36 £liz. the Jud{;es iiiade an order giviDg theni audi- 
ence next after seijeantfi. 

2 Artide C<*e in Ptnny Cychpcedia. 
S But See in/ra, p. 203. note 3. 
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he has liis* introductions, we caii only infer or conjec- 
ture tlie proportion in length of wliat we have of tlicm 
to what is missing. Althongli, giiided by MS. aiithor- 
ity and tlie indications of the text, I liave separated the 
general view of the Statute from the detaik»d exposition 
of the law which follows, yet I incline to tliink tliat we 
have biit the first day's work aUogethcr ; tliough it 
must be adinitted tliat to master tho wliole of tliu exist- 
ing treatise in one day was a liard task for students 
even in that rauch listening generation. My ivason 
IS, that in page 323., in the opening of the Statute, he 
pn)niises to handle, *' in the next day's discoui'se," the 
question whetlier uses shall be executed out of tlu» ])os- 
session of a disseisor, or other possessions out of privity; 
and in jmge 342., in the division on the actors to the 
conveyance, he refers tlie subjeet of the oc(.-ui)ant, the 
disseisor, the lonl by escheat, and the feoffl'i» upon con- 
sidenition without notice, (which secnis to be the sanie 
question as before, only set out in niore detail,) to a 
division still to come. 

What is niore material to observe is, that of the 
three heads on which he was to lecture, viz. the rais- 
ing, the interruption, and the executing of uses, we 
have nothing at all of the last two ; and that of the 
three subdivisions of the first head, viz. on the actors 
in tho conveyance, the use itself, and the form of the 
conveyance, the first only is here handled. 

Excepting thei'efore incidentally, or by way of in- 
ference from his mode of laying down the general 
principles of the dtx'trine of uses, we have here no 
record of Bacon's opinions (and still less of the argu- 
ments on which he would found them,) on the chief 
of those knotty questions which were occu])ying the 
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conrts in his tiiiie, and which were niuch discussed bot 
by 110 nicans settlcd in ChudleiglTs case. I have 
thought it worth wliile, in some notes at the end of 
the treatise, to inake a few observations on those pas- 
sages whicli indicatc tlie result one may suppose he had 
arrived at, as well as on the difficulty there is, as it 
appcars to me, in reconciling them all. As regards mi- 
nor ])oints and details of cxposition, I have in general 
conteiited myself with indicating by a side reference 
(usually furnislied to my band by one er other of my 
prcdecessors) the cases which Bacon had, er ought to 
have liad, before him when he wrote ; leaving the 
reader to inquire for himself, if he so incline, whether 
the text expounds the law soundly or not. 
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INTßODUCTORY DISCOURSK 

T HAVE clioHCTi to read upon the Statute of Uses, 
mado 27 H* VI IL ch, 10*, a Liw whereapon tire in- 
heritances of tliis real in are tossed at this day, as upon 
& sea, in such sort tliat it is hard to saj which bark 
will sink, and whicb wiJ] get to the haven: that h to 
^, what assurauces will stand good, and what will 
not» Neither h thh any lack or default in the pilots, 
the grave and leamed jndges j but the tides and cur- 
nents of received errors and unwarranted and abtisive 
€3cperience have been so stron^, as tber were not able 
to keep a right course according to the law. So aa 
tkis eratuta is in great part as a law made in the Par^ 
~|i Vuld 3t5 Regina;: for in 37 Regina?, by tbe 

I M Itfment given upon solemn arguments of all 
2 i^jiembled in the Exchequer Chamber, in 
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the famous case betwccii Di Hon and Freine, conceming 
chudidgh'« ^" assurance made by Chudleigh, tliis law 
Srpoph!*7i. begau to be reduced to a true and sound 
1 And. 814. exposition ; and the ialse and perverted ex- 
position wliich liad coiitinued for so many years (but, 
liowsoever, never countenanced by any nile or autlior^ 
ity of weight, but only entertained in a populär con- 
ceit and put in practice at adventure) grew to be 
controUed.^ Since which time, as it cometh to pass 
always upon tlie first reforming of inveterate error», 
many doubts and perj)lexed questions have risen, 
which are not yet resolved, nor the law thereupon 
settled : tlie consideration whercof moved me to take 
the occasion of perforniing tliis particular duty to the 
housc, to See if I could spend niy travel to a more 
geneial good of the common wealtli herein. Wherein, 
though I could not be ignorant either of the uifficulty 
of the matter, which he that taketh in band shall 
soon find, or much less of my own unableiiess, which 
I had continual sense and feeling of ; yet, because I 
had more means of Observation ^ than the yoimger 
sort, and more leisure than the gi'eater sort, I did 
think it not impossible to work some profitable efteet: 
the rather because where an inferior wit is beut and 
constant upon one subject, he shall many times, with 
patience and meditation, dissolve and undo many of 
those knots which a greater wit, distracted with many 
matters, would rather cut in two than unknit. At the 
least, if my invention or judgment be too harren or 
too weak, yet, by the benefit of other arts, I did hope 
to dis})ose or digcst the authorities and opinions which 

1 See Note A. at the cnd. 

2 So llari. MS. (>ti88. The common rcading is " absolution.*' 
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are in cases of uses in such order and metliod as tlioy 
fthould take liglit one from another, though they took 
no liglit from me. 

And like to the matter of ray reading shall my nian- 
ner be ; for my mcaning is to rcvive and recontinue 
tlie ancient form of reading, which you niay see in Mr. 
Frowicke's upon the prerogative and all other readings 
of ancient time, being of less ostentation and more 
fruit tlian the manner latcly accustomed. For the 
use then was, substantially to expound the Statutes 
by grounds and diversities, (as you shall find tho read- 
ings still to run upon cases of likc law and contrary 
law; whereof the one includes the Icaming of a ground, 
the other the leaming of a difference.) and not to stir 
conceits and subtle doubts, or to contrive a multitude 
of tedious and intricate cases, whereof all, saving one, 
tre buried, and the gi*eater part of that one casc which 
18 taken is commonly nothing to the matter in band. 
But my labour shall be in the ancient course, to open 
the law upon doubts, and not to open doubts upon 
the law. 



The exposition of this Statute consists upon matter 
without the Statute, and matter within the Statute. 

There be three things concerning this Statute, and 
all other Statutes, which are helps and inducements to 
the right understanding of any Statute, and yet are no 
part of the Statute itself : 

1. The consideration of the case at the common 
law. 

2. The consideration of the mischief which the stat- 
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Ute inteiidcth to redress ; as also any other mischief, 
wliicli an exposition of thc Statute this way or that 
way inay brcod. 

3. Certaiii maxims of tbe common law, touching i 

exposition of Statutes. 

Having tlierefore framcd six divisions, according to 
the numbcr of readings, upon tlie Statute it^^elf, I have 
likewise divided thc matter without the Statute intOi ,^ 
six introductions or discourscs ; so that for everj' f]i]"V j i 
reading I have niade a triple i)rovision : 

1. A preface or introduction. 

2. A division upim the law itself. 

3. A few brief cases for ex<»reise and argument. 

The last of which I would have forbom, and, a».^ 
conling to the ancient manner, you should have tak^.?^j 
sonie of my points upon my divisions, one, two, • ^^ 
more, as you had thought good ; save that I had tlrf:^ 
regarcl, that the younger sort of the bar were not :^« 
conversant in matters upon the Statutes ; and for th^^C :fj 
ease I have interlaeed some matters at the comm« M'X'^n 
law, that are niore familiär within the books. 

1. The ßrst matter I will discourse unto you is t^ ti^ 
naturc and definition of an use, and its inception ti ib-ts?^^ 
progressioii hcfore the Statute. 

2. Thc >e(()nd discourse shall be of the seeond sj>rir' -/i^ 
of this tri'c of uses since the Statute, after^ it was lopf »eri 
and onlcrcd by thc Statute. 

3. Thc third (hscoui^se shall be of the estate of tlie-- 
assuranccs of thc rcalm at this day uj)on uses, and 
what kind of thcm is convenient and reasonable and 
not fit to be sliakcn or touched, as far as the sense of 
law and a natural construction of thc Statute will give 

^ Oinittcd in tbe cditiuns aiid MS. I8&S. 
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leavc; and what kind of tliem is inconvenient and 
meet to be suppressed. 

4. The fourth discourse shall be of certain rules of 
ezpositions of laws applied to tlie present purpose. 

5. The fifth discourse shall be of the best course to 
remedy the inconveniences now a foot by construction 
of tlie Statute, without offering violence to the letter 
or sense. 

6. The sixth and last discourse shall be of the best 
course to remedy the same inconveniences and to de- 
clare the law by act of parh'ament : which last I think 
good to reserve, and not to publlsh. 



The nature of an use is best discerned by Natum and 
considering, first, what it is not ; and then an u«« °° ^ 
what it is : for it is the nature of all human science 
and knowledge to proceed most safely by negative and 
exclusion, to what is affirmative and inclusive. 

First, therefore, an use is no right, title, or interest 
in law ; and therefore Mr. Attorney,^ who read upon 
this Statute, said well, that there are but two rights : 
Jus in re : Jus ad reni. The one is an estate, which 
18 Jas in re : the other a demand, which is Jus ad rem. 
But an use is neither : so tliat in 24 H. VIII. r, ^ws. ai 
it is said that the savmg of the Statute of 1 »■«''P' ^o. 
R. III., which saveth any right or interest of intails, 
must be understood of intails of the possession, and 
not of the use, because an use is no right nor inter- 

^ Coke, who read at the Inner Temple in 1592. He repeats the phnwe 
fai bis Report of Chadleigh's Caj*c, 1 Rep. 121.; and one may well suppove 
we have there some fragnients of his reading worked up into tlie argu- 
ffient. 
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8M.tfi,ft«. est; so again, you see latdetoa's 
that an ose shoold amount to a tenaiicy at will wlMe^. 
apon a release might well inure becanae of privitj« m 
15 H. 7.1. controUed by 6 H. VIL 5. and diven oCfatTr 
*^ books, wliich say that eetttd que km is pon- 

ishable in trespass towards the feoffees. Only 5 H. V. 
Br. Prmnter 8. scemeth to be at some discord with other 

tfon $1 Bgllae 

^ 10., and books, where it is admitted for law, that 
pL 14. if there be cegtui que uae of an advowapni 

and he be outlawed in a personal action, the king 
should have the presentment ; which case Master 
Ewens, in the argument of Chudleigh's case, did 
seek to reconcile thus: where cestui que u»e^ being 
outlawed, had presented in his own name, there the 
king should remove his incumbent. But no sudi 
thing can be collected upon the book, and, therefbre, 
I do rather conceive the error grew upon this ; that, 
because it was generally thought that an use was bot 
a pernancy of profits, and then again, because the law 
is that upon outlawries upon personal actions the king 
shall have the pernancy of profits, they took that to 
be one and the seifsame thing which cestui que uee 
had, and which the king was entitied unto: which 
was not so ; for the king had remedy in law for Ins 
pernancy of the profits, but eestui que U9e had none. 
The books go farther, and say that an use is nothing» 
As in 2 H. VIT. 4. debt was brought and the plaintiff 
counted upon a demise for years rendering rent, &c ; 
the defendant pleaded in bar, that the plaintiff mJUZ 
habuit tempore dimis^umis; the plaintiff made a special 
replication, and showed that he had an use, and issue 
joined upon that : whereby it appeareth that if he had 
taken issue upon the defendant's plca, it should have 
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been found against him. So again in 4 Re- D>«*r, 215. 
ginse, in tlie case of tlie Lord Sandys, the truth of the 
case was, a fine was levied by eestui que U8e before the 
Statute, and this Coming in question since the Statute, 
npon an averment by the plaintiff quod partes finis nihil 
habuerunt^ it is said that the defendant may show the 
special matter of the use, and it shall bc no departure 
firom the first pleading of the fine ; and it is said far- 
ther, that the fonn of averment given in 4 H. VII. 
quod partes finis nihil habuerunt^ noc in posaesHione^ nee 
in usuj was ousted by this Statute of 27 IL VIIL and 
was no more now to be accepted ; but yet it api^ears 
that if Mue had been taken upon tlie genei-al averment, 
without the special matter showed, it should have been 
foQnd for him that took the averment, because an use is 
nothing. 

But these books are not to be taken generally or 
grossly ; for we see in the same books, that whcn an 
use is specially alleged, the law taketh knowJedge of 
it But the sense of it is, that an use is nothing for 
which any remedy is given by the course of tlie com- 
mon law; so as the law knoweth it, but protects it not: 
and, therefore, when the question cometh, wliether it 
faath any being in nature or in conscience, the law ac- 
cepteth of it ; and therefore Littleton's case is good 
law, that he that hath but forty Shillings free- sw. 464. 
hold in use, shall be sworn of an inquest, for that is 
mied secundum dominium naturale^ and not secundum 
chmi7iium legitimum; nam natura dominus est^ quifruo- 
Uifn ex re percipit. And so, no doubt, upon subsidies 
and taxes eestui que v^e should have been valued as an 
owner : so, likewise, if eestui qu4^ use had released his 
nse unto the feoffee for six pounds, or contracted with 

VOL. XIV. 19 
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a stranger for tlie like sum, there was no doabt but it 
was a good consideration whereon to ground an action 
lipon the case for tlie money : for the rclease of a suit 
in tlie Chancery is a good quid 'pro quo. Therefore, to 
conclude, though an iise be nothing in law to yield 
remedy by course of law, yet it is sonicwliat in reputa- 
tion of law and in conscience : for tliat may Ik» some- 
what in conscience wliich is nothing in law, like as that 
niav be something in law whicli is nothin']^ in con- 
scicnce ; as, if tlie feoffees liad made a feoffment over 
in fee ho7ia fide upon good consideration, and ujxin a 
HtthjHvna bronght agjiinst theni they pleaded this matter 
in Chancery, this had beeil nothing in conscience, not 
as to discharge them of daniages. 

A sccond negative fit to be understood is, that an 
Ilse is 110 covin ; nor it is no confidence ' as the word 
is iiow used. 

F(»r it is to be noted that wlieix? a man doth reinove 
the estate and possession of lands or goods out of liiin- 
self uiito aiiothcT ujmn tnist, it is either a special tnist, 
or a general tnist. 

The special trust, again, is either lawful, or unlaw- 
ful. 

The special tinist unlawfiil appears in the cases j)ro- 
vided for by ancicnt Statutes of peniors of the profits ; 
as where it is to defnuid civditors, or to gc»t inen to 
maintaiii suits, or to defeat the tenancy to the pnrfyte^ 
or the Statute of mortmain, or the lords of their ward- 
ships, or the like. And these are termed frauds, 
covins, or collusions. 

1 So Harl. MS. «{(WS. The coniinon readin^ is " colluaioii." Racou u 
describiii^ aiul <ii«tinj,qii>hin>j three thiDfjCH; tho "coviu," the "confidence," 
«rhich arv Hpfcial tni^t-^, and the "general irust," ur u»a. 
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The sjKH'ial tnist lawful is as wlien I infcoff sonie of 
my frieiuls biK^ause I am to ^o boyon<l the seas, or be- 
caiise I would free tlie laiid froiii soiiu» Statute or l)ond 
which I am to ciiter iiito, or uj)on iiitent to be reinfe- 
ofled, or upon iiitent to be vouched and so to »uffer a 
common recovery', or upon intont tbat the feoftws sliall 
infeoff over a stnmger, and infinite the like int^mts and 
pur|x>ses which fall out in nien's dealin«^ and ocrasions. 
And this we call confidence, and the books do call them 
intents. 

But where the trust is not .spexrial, nor transitory, but 
gencral and permanent, there it is an use. And thoro- 
fore tliesc three are to be distinguished, and not con- 
fonnded: the covin, the confidence, and the use. 

So as now we are comc by negatives to the Piowd. 852. 
affirmative, what an use is ; agreeable to the definition 
in Delamer's case, wliere it is said : an use is a trust 
re|X)sed by any jHirson in the terretiMiant, that he niay 
suftur him to take the profits, and that he will perform 
his intent. But it is a shorter speech to say, that 
w*w* eist dominium fiduciarium : Use is an ownership 
in trust. 

So that uHiiH et Status^ sive j^yssfusio^ jxdius differunt 
Hcindam rationem fori^ quam aecundum naturam rei^ 
fer what one is in coui-se of law, the other is in course 
of conscience. And for a trust, which is genuB * to the 
^se, it is exceedingly well defined by Azo, a civilian 
of great understanding : Fide9 est obligatio conmentia*. 
Unius ad intentionem alteriua. And tliey have a gfKxl 
division likewise of rights : Jus precarium : Jus Jidu- 
Diarium: Jas legiiimum: a right in courtesy, for the 
>vhich there is uo remedy at all : a right in trust, for 

i Su Harl. MS. 6088. The coiinnun readiiig is " the way." 
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wliicli there u ii remedy, but only in i^on^ricru*^ : A 
rigfat tD law. 

So mtiefi üf die na iure and defitiition of an use- 
TfcifjjJ» It t'aUowetb Xo coußider the partA and pwp- 

«•^•«ipi. erlieg of an use : wliemn it appenr^th l#jr 
tbe consent of all books, aiitl it was distinetly deljv<?red 
bv Justice Walmslcy in 36 of Elizabeth: tliat thr* 
inist consistcth upt^n thme parts : 

The first, that ihe feotlbe will snÖur tlie teoffnr ta 
take tbe profits : thc second, tbat tUe ieoffiv. mwo the 
requeat of tJie feofFur^ or notice of Im will, will execute 
tbe estate to llie feaffor, or bi^ hcirs, or any otber by 
hb direction : tbt? third, tbat if the ieoffee be diBsd.Halt 
and so the feoiFor di&turbed, tbe feoffee will reeiit<*r, ar 
bring an actiun to reeantinüe tbe po^seasion. So ihal 
tliese tliree, penmncy of profits» execudim of csst^eB^ 
and deferice of tbe knd, are tbe tbree [HHiits uf tlw 
tmst. 

For the properties of an iise, tbey are esceeding well 
set fortb by Fenner, Justice, m tbe same case ; 
tbey he three : 

Uses, saitb be, are created by confidence ; pr- 
by privity (which h nothing eise bnt a continn. 
tbe confideneo witbout Interruption) ; and orderetl mm 
guide^l by conscienee, either by tlie private ronscicn^ 
of tlic feoffee, or tbe general consetence of the realr:» 
which is Chancery.^ 

The two former of which, becauj^c thcy be matt 
tliore tborougbly büaten and we ühall have gccääi i^ 4o\ 



i Sil HarL MS. 608S. itis^iiju! «f *Ui '♦ i f. Ibo trti*t whicU Üi« fvx,m 
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hereafter to handle them, we will not now dilate upon : 
but the tliird we will speak somewhat of ; both because 
it is a key to open many of the true reasons and leam- 
ings of uses, and because it tendeth to decide our great 
and principal doubts at this day.^ 

Coke, Solicitor, entering into his argument of Chud- 
leigh's case, said sharply and fitly : * " I will put never 
a casc but it shall be of an use, for an use in law hath 
no fellow ; " ineaning, that the leaming of uses is not 
to be matched with other learnings. And Anderson, 
Chief Justice, in the argument of the same case, did 
truly and profoundly control the vulgär opinion, col- 
lected upon 5 E. IV. 7. that theix* might be ß, De«cent, 
possessio fratris of an use ; for he said that it *• 
was no more but that the chancellor would consult with 
the rulcs of law, where the Intention of the parties did 
not specially appear. And therefore the private con- 
ceit, which Glanvile, Justice, cited in 42 Reginae, in 
the case of Corbet ^ in the Common Pleas, of i R«p 88. 
one of Lincoln's Inn, (whom he named not, but seemed 
well to allow of the opinion,) is not sound ; which was, 
that an use was but an imitation and did ensue the na- 
ture of a possession. 

This very conceit was set on foot in 27 H. 27h. 8.9,io. 
Vin. in the Lord Dacre's case, in which time they be- 

1 See Note B. at the cnd. 

' I Buppose the passage is represented in Coke*8 own report at the begin- 
ning of p. 123. by the parenthesis, " for the trcatise shall be only of uses.*' 

* In Coke*8 report, 1 Rep. 88., the opinion is given as Glanville^Sf without 
allusion to the Lincoln's Inn man. Coke represents the judgment to have 
been given in Easter Term, which was after this Beading; and, if so, we 
inust suppose this passage to have been subsequentlv inserted. But the 
Pleadinf^s show a judgment in Hilary Term and aftcrwards a writ of error: 
10 that it seems possible Cokc's Keport may be, wholly or in part, of the 
judgment delivered jast before Bacon's Reading. 
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gan tu heave at nses. For there, after the redm had 
many ages together put in ure tbe passing of oses 
will, they began to RVgaa that an iiae was not ihr 
able^ but that it did eiisue tbe nature of the laoi 
And tbe snme year, atter, tbis Statute wa* niad^ ; 
that this opiiiioii sL'cinetli wer to be a prehide and f ii 
runiier to an act of Parlianiint toucbin^ uneg : sind if 
be so mennt now» I Uke it well ; but in the meantlii 
the opinion it^elf is to bt* rejected* 

And bei^ause, in the sanie case q( Corbet, thpee 
erend judgt'.s of the eourt tjf Common Plea* did del 
and pubhsb tlieir üpinion (tbough not directly upan ihr 
point adjudged, yet i)fnter m one of ibe rea^^üiis of ib^-ir 
judgnient), that an me of inheritanre euuld not be 
liniitod to cease ; and again, that the limltation of »_ 
new nse conid not be to a stmnger — nding tises mere^| 
ly accortling to the gronnd uf possession — it is worth 
the labour to examine tliut Imrning. 
Br. reotf.n By '^ H- VIL 1*1 yon inay co1lw*t, tbat tf 
™**'^" the ft^offee* had l>een dis8eise<l by the cöm* 
mon law, and an ancestor etjl lateral of centai qnr wte 
liad relea^sed nnto the disiieiaor* and his warranty had 
attaclied upon mutiti qne lat ; yet the chancellor, upQH 
this matter showed* would have iio res|H*ct unto it, to 
conipel tbe ieotfee* to exeeute the estate unto the dls- 
selsor: f*ir there, the ease beding that crMtm que ugf m 
lail TU ade an as^tiranee liy ttne and reeovery and by 
warnmty whith dt^scxnded uj^m bis ii^ue^ rwo uf tbe 
judges hold that the use h not extinct; and Bryan and 
Hnssey, ibat held tbe contraiy, said that tht' law i^ al- 
tered bv tlie new Statute ; wberebv thcv admit that bv 
tbe eonimon law a warninty will not bind and extinrt 
a riglH of an ust% as it will do a right of ptßsession : 



BEADING ON THE STATUTE OF USES. 295 

and the reason is, becausc the law of collateral waiTan- 
ty is a hard law, and not to be considered in a court 
of conscience. In 5 K. IV. 7. it is said, " if j,^ y,^^ ^ 
cestui qtie u^te be attainted, (^lure who shall "'****'' ^' 
liave the land ; for tiie lord shall not liave it : " so as 
tliere the use doth not Imitate the possession. And the 
rnuon is not because the lord hath a tenant in by title, 
for that is nothing to the suhpana^ but Ix'caiise the teof- 
for's intent was never to advance the lord, but only bis 
own blood; and therefore the qH*'re of the book ariseth, 
what the tnist and confidence of the feolFee did tie him 
to do, as, whether he should not seil the land to the use 
of the feofFor's will, or in pioa unaa ? So favourably 
they took the intent in those days, as you Fit«, suhp. i. 
niay find in 37 H. VI., that if a man had «knce, 5. 
appointed bis use to one for life, the remainder in fee 
to another, and ceatui qiie une for life had refused ; be- 
cause the intent appeared not to advance the heir at 
all, nor him in remainder pn»sently, therefore the feof- 
fee should make the estate for life of him that refused 
home ways to the behoof of the feoffor. 

But to proceed in some better order towanls the dis- 
proof of this opinion of Imitation, there be four points 
wherein we will examine the natiire of uses : the rais- 
ing of tliem ; the prc»serving of them ; the transferring 
of them ; the extinguishing of them. And in all these 
four you shall see apparently that uses stand upon their 
own reasons, utterly <littering from cases of j)ossession. 

1. I would have one ease showed by men learned in 
tlie law, where there is a deed, and yet there needs a 
consideration. As for j>arol, the law adjudgeth it too 
light to give action without consideration ; but a deed 
ever in law Imports a consideration, because of the de- 
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liberatiou and coremony in the confectian of it : and 
ghcniDgton thcj'eforo in 8 Regina? U is ßolemnly argued, 
Pk«fd''m! *^^'i' ^ ^^^^^^ should raise an use Mitliout aJiT 
**' uther considemtJon. In Üw Queen *8 ra^ ft 

fiJse consideration, if it be of reeord, will linrt tlie 
patent^ Lut want of coixsidei-atton doth netter hurt it. 
And yet tbey «ay tliat an use is but a niniblc and light 
thing ; and uow, contrariwise^ it äeemeth to bc weigb- 
tier than any tlung eise : for jou t^annot weigh it iip to 
raise it, noitlier by deed nor deed iurolled, without the 
weight of a consideration, But yon shall nerer find a 
reason of tliis to the world's end in tbe law ; but it is a 
reason of ehancerv, and it h this : that no court of 
conscience will inibrco dDuiim gratuitum^ thongh the 
intent ap|>ear iiever so clearly, where it is not executed, 
or siifficieiitly jiassed by law ; but if inoney had been 
paid, and so a peraon damnified, or tliat it was for the 
establishnient of his hnust% theii it us a good matter in 
the Chancery. So again I would see in all the law a 
case, where a man shall take by conveyaiic*J> be it by 
deed, liverv, or word» that i* not party to the grant : I 
de not say that the delivery must bc to him that tjikes 
by the deed, for a ileed may be delivered to one man to 
the use of anotber : ncither do I say that he nitiJ^t be 
party to tlie livery or deed, for he in the reuiainder 
may take though he be party to neitlier : but he muat 
be party to tlie words uf tbe graut. Here a^in the 
case of the use goeth Single : and the reason is, because 
a conveyance in use is nothing but a publioalion of the 
tru8t ; and tberefore, m as the pai-ty ^ trnste<l be de- 
claiW, it LS not material to wbom the publica tion be* 

as Mfuhave d^vrhere '^uatnterV^ for ^' in of an e^Ute/' Hari. MS. IINiS& 
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So much für the raising of a«<es. Now as to the 
preserviiig of them. 

2. There is no case in the common law wherein 
notice simply and nakeclly is material to make a covin, 
or partieeps crimintH. And therefore if the lieir which 
is in by desccnt infcoff one which had notice of the 
disAeisin, if he were not a disseiwr de farto^ it is noth- 
ing : 80 in 33 H. VI. 14. if a feoffment be made upon 
oollusion, and feoffec makes a feoftinent over upon good 
consideration ; the colhision is discharged, and it is not 
material whether the second feoffee had notice or no. 
So, as it is put in 14 H. VIII. 8., if a sale Ik? made in 
a market overt upon go<Kl consideration, although it be 
to one that hath notice that they art^ stolen g<H)ds, yet 
the proi)erty of a stranger is bomid ; though in tlie 
book before remembered, 35 II. VI. tliere be ^r. coiiusion 
some opinion to the contraiy, whicli is clearly »n<>««^"'*- 
no law. So in 31 E. III. if assets descend to the heir, 
and he alien it upon good consideration, althongh it be 
to one that had notice of the debt or of tlie wari-anty, 
it is good enough. So 25 Ass. j)!. 1., if a man enter 
of purposc into my lands, to tlie end that a stninger 
which hath right should bring \ih jmfTtjn' and evict the 
land, I may enter notwithstanding any such recovery ; 
bat if he enter liaving notice that the stranger hath 
right, and the stranger likewise having notice of bis 
entry, yet if it were not upon confederacy or collusion 
between them, it is nothing. And the reason of these 
cases is, because the common law looketh no farther 
than to sce whether the act were merely actus fictus in 

altogpther omits the reaM>n gtveii in the lincf« above, nnd has here " the 
pirty'a triist be declarud and acccpted: " which I thiiik miist bc a conjec- 
tnnl and erroneoiu correction. 
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fraudem hgü : and therefore whcraMMBfW il 
considcration given, it dischargedi dw oovin*^ Bttt 
Br. F«oflm. ^^1116 now to tlip case of die ose, and tlwie 
%Til^u> it is otherwise : a^ it is in 14 H. VIII. 4. a»l 
^-^' 28 H. VIII. and divB« other booka ; wWA 

prove that if the feoffee seil the land fbr good consid^p- 
ation to one that hath notice, the purchaser shall stand 
seised to tlie ancient use. And the reason is, becaute 
the Chancery looketh farther than the common law, 
namely, to the corrapt conscience of him that will deal 
with the land knowing it in eqaitj to be another's; 
and t}ierefoi*e, if there wei*e radix amaritudim$^ thfi 
consideration purgeth it not, but it is at the peril of 
him that giveth it. So that consideration, or no con- 
sidcration, is an issue at the common law ; but notioe, 
or uo notice, is an issue in the Chancery. And so 
mucli for tlie preserving of uses. 

3. For the transferring of uses. There is no caae 
in law where an action may be transferred ; bnt tbe 
nuhpiena in case uf use was always assignable. Nay, 
farther, you find twice, 27 H. VIII. fol. 20. pla. 9. 
and fol. 29. pla. 21. that a right of use may be trans- 
ferred. For in the former case Montague maketh an 
objection, and saith that a right of use cannot be giv€n. 
by fiiie, but to him that hath the ]>osses8ion ; Fitzh«r— 
bert answereth, " Yes, well enough ; " quere the rear- 
son, saith the book. And in the latter case, where 
ceatid que uae was infeoffed by the disseisor of tlie feof- 
fee and made a feoffinent over, Englefield doubted 
whether the secoiul feoflee should have the use : Fita^ 
herbcrt said, ••' I marvel you will make a doubt of it, 
for there is no doubt but the use passeth by the feoff- 

1 Aä Mr. Kuwe ha^ pointed out, the ca^es do not fully bear Bacon oat. 
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ment to the stranger, and therefore tliis question needed 
not to have beon mado/' So tlie gtvat difKculty in 
10 Regina», Delainer's case : wliere the case Piowd »«. 
was in eftect, there l)eing tcnant in tail ot' an use, the 
remainder in fee, tenant in tail niade a teoffment in fee 
by the Statute of 1 R. III. and tliat teoftee infe<)ttc»d 
him in the remainder of the use, wlio niade a feott'ment 
over ; and there, question being made, wliether the 
second feottee should have tlie use in remainder, it is 
Said that the second feotti*e niust needs have the best 
right in conscience ; because the first feoffee ^ chiinieth 
nothing but in trust, and the feattn qne uate cannot ( laim 
it against bis sale : but the reason is ajjparent (as was 
touched b(»fbre) that an use in e^aie was but a thin«: in 
action, or in suit to be brouglit in court of conscience, 
and wliether tlie subpaua was to be brouglit against the 
feoffee in possession to execute the estate, or a;rainst 
the feoffee out of j)Ossession to recontiinie the estate, 
always the Hubpama might Ix* transR*nv(l ; for still the 
action at the common law was not stinvd, but re- 
mained in the feoffee ; and so no mischief of niain- 
tenance or transferring rights. 

And if an ase, being but a right, may Ije assigned 
and ])assed over to a stranger, a uiffHu fortom it niay 
be limited to a stranger upon the privity of the first 
conveyance, as shall be handied in another place. 
And as to what Glanvik», Justice, said, that he could 
never find, neither by book nor evidence of any antiq- 
uity, a contingent use limited over to a stranger ; I 
answer, first, it is no niarvel that you find no case be- 
fore E. IV. bis tirae, of contingent uses, where there 
be not six of uses at all; and the ix*ason, no doubt, was, 

^ t. e. the origiuul ItiitVct.' to u.m.';>. 
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bec'aiise meo clld choose well whuni t.licy trut*t4?d, an^ 
trust was well observed. And at ihm dav in In'land 
where uses be in practica ^ case* of iise« crime ^ ' ' 
qiiestion j exeept it he sometlme^ unou tbc aJi i 

of tenants iti tail by fine, that the feoßl^ will uoi 
brouglit to executt* t^states to tbe disinlieriüitice of ih 
ancient blood. Bin t\*v experiüiice of conti ngent iür^ 
tbere was notlüiig more usiial in obifjs thaii to will 
use of tbe land to etirtain per>nin?^ and their bei 1*5 
long as tbcy f^ball pay tbe cbinuiy pri^sts tbeir wii«^ 
and in defiiult of pa^Tucnt to limit the me over to othfl 
persona and tbeir beirs, and so in conr^ of forf*ntiir 
tbroiigb maiiy degi^ees ; and sucb conveyance** are 
ancient m R. IL \m tiinc\ 

4. Now for deterinlniiig aod extingnkhing of ii 
I piit the case of cot lateral warniiity before. Add 
Bf. F«.ffm *^'iat, tlie notable case 14 IL VIII. 4. Ha 
&i tiw.pt ifi. p,^»finy'3 ease, wbere tlus very point was in ib 
pruicipal case, For a rent unt of land and t[io lani 
itselfj in course of po^session^ caimot stand togetbc 
biit tbc n^nt slial! l>e L*xtirict ; but tbere tbe cas*? 11 
tbat tbc use af tbe land and tbe use of tbc rt^nt tnaj 
Stand well enoiigb togetlier : for a rent c bärge 
gi-nnted by tbe fcuffee to one tbat had noiice of tW 
uae ; antl ruiud, tbat tbc rent was to tbe unt^ient as 
and builj usea were «Vi esse Bimtä €t «etnel ; and tbaQ| 
Briideneil, Chief Justice^ urged the ground of po&sii 
sion to he otberwise, yet he was overruled by otbfl 
Ibreo justice»; and Brooke said uuto hira, be tboiagli 
he argued mtich for bis pleasiire. 

And* 10 concludu, we see tliat tbing^ niay be avoid^ 
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miil fleterminecl hy eerenioniea and acls Itke inita thoae 
by wliich ihey are crented and mised : that which 
ptisseth hy livery ought to be avoided by eiitrj ; tliat 
wiiich pa^setli by grant, by claim j t!iat whicb rJsetb by 
iTRy of Charge, determlneth by way of discharge ; and 
to an use, whieh k raised but by a declamtion or limi- 
Utit^n may cease by words uf declaration or limitation. 
As the eivilian saith, nihil ma^is coruentaneum e%t^ qimm 
ut itjtdnn modiM rm dissolva7dur cjtiibus mmtÜHuntur, 

Für the inception and progression of usos, iirt^ptioujind 
I h«ve, for a precedeiit of theoij st^arched E^ftefoSJ**^ 
otlier law» ; bet^auae states and comnioii- **** »t**»*«* 
we&hhs have common accidents. And I find in tbe 
ci?il law, that tlrat whieh cometh nearest in name to 
the 11 se 13 nothint^ like in matter, which h itfii4» frtirtffs ; 
for ami$ fmdm and dinnmium is \^ ith them, a^j wilh 
u» particular tenaney and inheritance, Bul that which 
reseinbleth the use most is fidel wmmin»io ; and there- 
forc y(m shall find^ in Institut, Hb. 2-, that tu m 
they had a form in testament^ to give Inhcntance to 
cme to the use of another, Ilarfdrm constitao Calum : 
Tügfj autem te^ Caie^ id har*'ditatem nMituas SeiiK And 
tlic* text of the civüians saith that für a great timt^, if 
the heir did not as he was reijinred, cesttd qm use had 
HO remedy at all, until that about tbe time of Augns- 
tus CiBsar there giew in custom a flattering fomi of 
trtjst : for they pennod it thus ; Il*tt/o te jp<T mlutrm 
Äugttgii, or per fartumim Äiit/Msti, &c, : whereiipon 
Augustus taking the breach of trust to sotind in den>- 
gatirm of himself, made a rescript to the prcBior to give 



tfld tuM Jilipt in bere by miAUkt. The £ci[iy Mi-. B. Montaga prinU ^om 
\a* m rvf«rei]<:e to Piggn*« cftMif 1 Eop. 173* 
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out consideratäon, sliüiiIJ tlierufjn.' mU^rid an it^e 
the iVotfbr* Whicli caniiot be ; for, hy fchat 
if the feollTncTit betöre Üm^ Statute biul bwti itmdü 
nendum de capitalibm difminh^ as it iiiigbt bc^ ibefraj 
slroiild liavt? been an use unto tlie feoftbr before ih« 
»tatut*?* Aiid again, if a graut liati becii of such tWug 
US cousist not in tennre, as advowiitms, renta, villaim 
antl the Hke, thcre should have bccn an um of themi 
w herein ihe law was qulte eontraiy ; for nftjer ttrt 
Urne that usea grew common, jet it was4 iieverthejefia,. 
a great doiibt whether thuiga that did lie in grant dij 
not carry a coni^ideration in tfiemselveÄ beeiiufte of the 
deed. And tht-rofore I do judge tliat tbe intendmenl 
of an nse tu the feoffor where the feoffment wa^* witli-^ 
üut consideration grew long after, wben iises wtixi*ii 
general ; and for this reason i In^ranj^e when m feofl 
ment was made^ and that it rested doiibtfid wheibc 
it were in use or m piireliase ; bet-ause ||ureha«^eH wer 
things notorions and tnmt^ were things« ?ecre^ thä 
chaneellor thongbt it more convenienl to put tbe pnr 
chaser to prove bis coujsideration than tlie froffiir and 
hiÄ heirs to prove the trnst ; and so luade tbe intend- 
raent towarck tlie use, and put the proof upon the pup 
cbaiser. 

And therefore, as mes wore at the common law in 
reason, (for wliatßOüver is not bj Statute, nur agiur 
hiw, may be said to be at the eomnion law,') aiid Wtll 
the general trnst and the special were tbings nut pD> 
lübited by law, though they were not renat*ilji*€l 
law : so the experienee and pmetice of uses w ■ 
ancicnt Atid rny reflson?^ whj I tliink f^o iv 
four : 

First, I cannot find in any evidente befon^ Jüug^ 
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n. his time the clause 17 y »> '.' -a* . .- Ar. : ;'.:•.» vory 
Latin of it >avouivth *a iha: :;s:v : :or :i: aI^:•:cnt time* 
about E. I. and Ik-K-iv- wh^n la-^ yer? were \ an oivilians, 
the 1^1 tin phra^c* wa* ir;uoh : un. r : a> y.ii ir.ay -t-o j<in- 
ly l»y BrACton'» writinj- and i y ar.ci^r.i {arint^ and 
deecb, and chi^tly by the reji-:er •:•!* wr!:*. w'r.ioh is 
good Latin: wherea« thi- jhra^ 'vl r j* •: ^^fjautus 
to the word> a*! opnt, \< a V-arlap.u< } i:ra-o. ;ind like 
enough to be the pennin i: «.»t -••nie rhaj-iaiii iV.ar was 
not mach past lii> crramniar. wh^-n* hf l-'und "j'-if and 
ums coupled ti»gether. that tht-y ilid i:«»vt.-ni an abla- 
tive case: as they du indoed sinre tliis Statute, tor 
they take away the land and put theni into a con- 
veyance. 

Secondly, I find in no private aot of attainder. in 
the clause of forfeiture of lands. the word-, •• which 
he hath in possession or in use," until alwut Ed. IV/s 
idgn. 

Thirdly, I find the word *• u*e " in no Statute until 
7 R. IL cap. 11. of provisors, and in 15 R. IL of 
mortmain. 

Foarthly, I collect out of Choke's sj)eech j-jt^ ^i,,, 
in 8 E. IV. 5. (where he saith that, hy the ^^"»'p«"- "»• 
advice of all the jud<res, it was thout^ht that the «J/A- 
poe^ia did not He atrainst the heir of the ieoftee which 
Was in by law, but ceiftm (jitt' use was driven to biU 
in parliament,) that uses even in that time wen? but 
in their infancy. For no doubt at the first the Chan- 
cery made diflBculty to pve aiiy reniedy at all, and 
did leave it to the ])articular ctniscience of the feoft'ee: 
tut after the Chancery ^rew absolute, (as niay api)ear 

l Mr. Rowe cites Dyer, 160 n. and 295 n. as nutliority for a ease in *J4 VaI. 
Hl wherc tho phrase **a son (rfts domesne*' <>ccun. 
VOL. XIV. 20 
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bv the Statute of 15 H. VI. c. 4. that complainantB in 
chanoerv should enter into bond to prove their sug- 
gi?$tioii<, wliicli showeth that the chanoerj at that time 
Ü^^aii to enibrace too far, and was used for vexation,) 
yot. novortheless, it made scruple to give remedy 
ac-iiii>t the heir, being in by act in law, though he 
wore privv. So tliat it cannot be tliat uses had been 
of any snvat continuance when they made that questton. 
As tor the ctmad matrimanü prcehciiti^ it hatli no af- 
finity with uses ; for wheresoever there was remedy 
at tho common law by action, it cannot be intendcd 
Rw r*%^ «i ^*^^ ^^ <>f *l^ö nature of an use. And for the 
uiir.a. »aii» i^^^t commonly vouched of 8 Ass. where 
Hcrlo oalleth tlie possession of a conuzee upon a fine 
lovit^l by consent "an entry in auter droit^^^ and 44 
E. 111. wheix» there is mention of feoiFors that suod 
by Petition to tlie King, tliey bc but implications of 
no niomont. So as it appeareth that the first practice 
of u<es was about R. II. 's time, and the great multi- 
plyini: ainl overspreading of them was partly during 
tlie wai-s in France, which drew niost of the nobilit? 
to he abseilt from their possessions, and partly during 
the liine of the trouble and civil wars between the 
two liouses about the title of the crown. 

Xow to consider the progression of uses in course 
of Statutes, I do note three special points : 

First, tliat an use had never any force at all at the 
common law, but by Statute law. 

Seoondly, that there was never any Statute made 
directly for the bonefit of cestai que use^ as that the 
descent ot' an use should toll an entry, or that a release 
ahould be good to the pemor of the profits, or the like ; 

^ Compared with an use in Lord Dacre's cnsi', citcd »upra. 
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bat alwavs for tho benefit of strangers and other peiv 
Bons against cestui que use and bis feoffees : for tiiough 
by the Statute of R. III. he might alter bis feoffee, yet 
that was not the scope of the Statute, but to make good 
bis assurances to other persons ; and tlie other canie in 
ex obliquo. 

^ Tbirdly, that tlie special intent unlawful and cov- 
inous was the original of uses, tbough after it induced 
to the lawiul intents general and si)ecial. 

For 50 E. III. is the fii-st Statute I find wherein 
mention is made o£ the taking <»f protits by one, where 
the estate in law is in another. For as for the opinion 
in 27 H. VIII. 8. that in case of the Statute Bn». Feorr.ai 
of Mariebridge the feoffer took the profits, it "'*'^ 
is but a conceit : for the law is at this day, that if a 
man infeoff bis eldest son, within age and without con- 
sidemtion, although the profits be taken to the use of 
the son, yet it is a feottinent within the Statute. And 
for the Statute De IteUfjioHia 7 E. I. though it prohibits 
generally that religious pei*s(»ns sliall not purchase arts 
vd ingenio^ yet it maketh no mention of an use ; but it 
aaith " colore dofiatifmls^ tennini^ vel alicujus iituli^^' re- 
citing these three forms of conveyances, the gift, the 
long lease, and the feigned recovery ; which gift cannot 
be understood of a gift to a stranger to their use, for 
that canie to be holpen by 15 R. II. long after. 

But to proceed : in 50 E. III. c. 6. a Statute was 
made for the relief of creditors against such as made 
covinous gifts of their lands and goods and conveyed 
their bodies into sanctuaries,. there living high upon 
other men's goods ; and tlierefore that Statute made 
their lands liable to their creditors' executions in that 
1 See Note C at the end. 
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, W tky took the profi^> In 1 R. IL 
c 9« m üaiDfei mi made fiar r^lief of those as had riglit 
iiT aetkf» ni^ftituis such «s had removed the tenanej of 
^ ffm«^ &mik tban« iomedmes bj infeolüng gr«sil 
{ÜIMIQ» fbr maitlfimuiii:^, mnd somedoies bj secret feoff* 
mt'titB fall oibüfB wbi?reolf the di^mancUints could have no 
iMk« : lyül ttMwA— Ifce Statute maketh the recoverj 
Ipiud tti dl idm» apwist tlte tirst teoffor^ so as tliey 
louk thi9 pi^äts^ jmd. m «s the denmiidjiDts bring their 
m.'ü\Mi wtthitt % jiemr tt tbeir expobüiii. In 2 R> IL 
^HM^ :1 c«(r. X «n i mfmimüm t» th« Statute of SO 
IL tJU* w«» bd^n : fbr wbennts the st^itote took oo 
ttlitfit tkiit "^Amm li» difeK^oi ap|i«uied| md bq was 

II n gf 1^ phK# fwihpii^ Äü the land i^hould 

b I 8, IL eap. 1± a 

«if a&ens lo take anv 

adminis- 

_' tdiuttiuBd 
l|i^% itoiMr fMM» ^a^M» 1^ «i«a laok it to im own 

r 1b U B. II. 
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8ome other ose, and, for feoffments to come, they should 
be within the statate of mortmain. In 4 H. IV. cap. 
7, the Statute of 1 R. II. is enlarged in tlie limitation 
of time ; for whereas that Statute did limit the action 
to be brought within the year of the feoiTinent, this 
Statute, in the case of disseisin, extends the time to the 
life of the disscisor, and in all other actions leaves it to 
the year from the time of the action grown. In 11 
H. VI. cap. 3. that Statute of 4 IL IV. is declared ; 
because the conceit was, upon that Statute, that in case 
of disseisin the limitation of the life of the disseisor 
went only to the assize of novel disseisin^ and to no 
other action : and therefore this Statute decljircth the 
fbrmer law to extend to all other actions grounded 
upon novel disseism. In 11 H. VI. cap. 6. *a Statute 
was made for relief of him in remainder against partic- 
ular tenants, for lives or years, that assigncd over their 
estates, and took the proHts, and then committed waste; 
and therefore this Statute giveth an action of waste 
«gainst them, being pernore of profits. 

In all this course of Statutes no relief is given to 
purchasers that come in by the party, but to such as 
come in by law: as demandants in prceeipes^ wliether 
they l>e creditors, disseisees, or lessoi-s, and lords * (and 
that only in case of mortmain). And note also, that 
they be all in cases of special covinous intents ; as, to 
defeat executions, tenancy to the j/rurcipe^ and the Stat- 
ute of mortmain, or provisors. 

From 11 H. VI. to 1 R. III. being a space of fifty 
years, there is a silence of uses in the Statute book, 

1 Both Harl. MSS. fnvo tlii'« rpadin;;, which ha» been omittcd or blun- 
dered in all the Editions, nnd No. 6GSS. givcs tho obvious corrcction of 
** demandant " for "defeiidaiit" above. 
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^-it:-t «i»> £: :^ti time when, no question, they 

X* ' :cr«i. ii>.>!3. In 1 R. III. cap. 1. cometh the great 

«k—.i: 7 c :be ivlief of those that come in by the party: 

.4:^ h: :r^: nme an use a|)pearetli in bis likeness ; fiir 

a»r-:^ > !uir a word spoken of any taking of the profits, 

? j:>. ribe a use bv, but of ciaiming to an use. And 

U-r? sratuie ordained tliat all feotFinent^, gitts, grants, 

^i-. «Iiall be good against the feoifors, donor8, and 

jXUltors, and all other persons ciaiming only to their 

Qse : so as here the purchaser was fully relieved ; and 

eestiä que use was obiter enabled to change bis fcofFei^, 

because thei-e were no words in the Statute of feotf- 

mcnts grants, &c. upon good consideration, but gen- 

enilly. In H. VII. 's time new Statutes were made ihr 

further help and remedy to those that came in bv act 

in law ; as 1 H. VII. cap. 1. a formedon is given 

witliout limitation of time against cestni que use : and 

obittT, because they make him teiiant, they give him 

the aJvantage of a tenant, as of age and vouchor over. 

4 H. VII. cap. 17. the wardship of the heir of eestui 

que use dyiiig, and no will declared, is givon to the lord 

as if he had died seised in demesne ; and reciproce ac- 

tion of waste given to the heir against tlie guardian, 

and damages if the KmiI wort* barred in his writ of 

ward ; and relief is likow:>i^- i:ivon unto the lord, if the 

heir, holding bv kniiiht sorvkw be of füll agc. In 19 

H. VII. cap. 15. thore i> svliof given in three casos : 

first, to the creilitoi's ujvn matter of record, as upon 

recognisance, Statute, or judgment^ whereof the two 

former were not aidod ac all by any Statute, and the 

last was aidod bv the Statutes of 50 E. III. and 2 R. 

II. only in cases of s;uiotuarv men ; sccondly, to the 

lords in socage for their reliefs and hcriots upon death, 
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which was omitted in the 4 H. VII. ; and lastly, to the 
lords of villains, upon the purchasc of their villains in 
use. In 23 H. VIII. cap. 10. a fiirthcr remedy was 
given in a case like unto tlie case of mortmain. For 
in the Statute of 15 R. II. remedy was ^iven Avhcre the 
use caine ad maniim viortuam^ whicli was when it came 
to some Corporation : now, wlien uscs were limited to a 
thincr apt or worthy,^ and not to a person or body, — 
as to the reparation of a church, or an obit^ or to such 
goilds or fratemities as are only in reputation and not 
incorporate, as to parishes, — the case was omitted ; 
which by this Statute is rcmedied, not by way of giving 
entry unto the lord, but by way of niaking the use 
utt^rly void. Neithcr doth tlie Statute express to 
whose benefit the use shall be made void, either the 
feofFor or feoflFee, but leaveth it to law, and addetli a 
proviao tliat uses may be limited twenty years from the 
gift, and no longer. 

This is the whole course of the Statute law tourhing 
uses, before this Statute. And thus have I sot forth 
unto you the nature and detinition of an use ; the dit- 
ferences of trusts, the parts of an use, and the quali- 
ties of it, and by what rules and learning uses shall 
le guided and ordered ; a precedent of them in other 
laws, and some resemblance of them in our law ; the 
causes of the springing and spreading of uses ; the 
continuance of them ; and the proceeding that they 
have had both in common and Statute law. Whereby 
it may a[)j)ear, that an use is no more but a gen- 
eral trust, when a man will trust the conscience of 

l This» i» the reading of Mr. Montagu'» text, als« of Hart. MS. 6688., 
which lattcr 8eemH to me the most tnistworthy we have. The rommon 
reading is " at't, or work," which Mine may prefcr. The general sense ifl 
not affectcd. For " parishes/' below, the MS. Kada ^ priest«.*' 
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aiiotlitr better tlum im omm tstate and po^es^on; 
wliicli k an aoeidctlt or er^tit of hnnmn societr H hieb 
hallt bt*rN nitd will W in sül Uwb, and tLerefore was 
iit l.lu* common law which is common reason* For 
0« FilKborbiTt Miiitli i» tlie 14 H. VIII. 4, common 
n*jiM»ii iH crjnimon law, and not conscience ; but com- 
mon iHinxoji dotli dt-fine tbat uses should be remedied 
in roiim*ii»nc€j and not iti courts of law, and ordered 
Uy v\x\m \n riymcwnvQ and not by strait cases of law ; 
for tluT i'ounnon law Imtli a kiiid of a ruie and survey 
ovi^r tbo cbunctuy, to determine what belongs to the 
ebancH»ry. Ami tbt^ix'fort* we may tnily conclude, 
Ümü tW fVkitH!< and »trcngth tbsit an uf^ liad or batb 
in iXMi!«i'iiM>e« i» by eiMnman law ; and the fon^ tbii 
k bid or ImiiIi by comtuoti law is only hy Statutes, 



THE OPENING OF THE STATUTE. 



Now followett, in time and mattur, the considem- 
tion of this Statute, wliic-h fs our pnncipal laboiir ; for 
those former consiJt;rations which we have hatidled 
»erve but for introduction. 

This stalütt% as it is tlie Statute which of all othera 
hath the grt*atest power and Operation over the iuheri- 
tatices of the realm^ so howsoever it hath been by the 
tumour of the time pervc-ned in exposition, yet itself 
is the mosät jx^rfectly and exactiy conceived and penried 
of any law in thi.- book, induced with the most declar- 
ing and persuading preamble, consisting and standiiig 
üpon the wisest and littest ordiiiaüces, and qualifiud 
with the most foreseeiiig and circutnspect savings and 
provisoes, and Jastly, the best puiidered in all the words 
aiid clauses of it of any Statute that I find. 

But before I come to the Statute itaelf, I will note 
unto you three matters of cireunistance; 1, the time 
of the Statute: 2, the title of it: 3. the precedent or 
pattern of it, 

1. For the time, it was made in 27 H. VIIL when 
tlie kingdom was in fall peaeo and a wealthy and flour- 
isl)ing estate; in which nature of time men are mofit 
carcful of the ai^sumnces of their possessions, as well 
because purehases are most stirring as, agaiii, beratise 
the purchaser, when he is füll, is no less carefld of hh 
assurance to Im cliiJdren and of disposing that which 




ch gölten, than he was nf Iu.h Iwirgntn and cmu'^ 

Abi>üt tliat rinm likewise tlie realni !>egaii to K' 
ncfii-^etl fmm tlu' tribnte«^ of Rome, and the 
mns tluit Iiiid }ji:cn in mortmain betjan to i^stir ftbro«id;l 
r tbis year waü the supprt'SHiun aC the «maller linuj«*« 
ndigion r M trn^Hng to [deiity and purtduising. And 
is ^tatutt* ounji! in consort with divers excellenl stÄt 
\tvs mnflü ihr the kingdom in tht? same parliiinienlj 
Üio ivdurtiun of Wales to ft mofe ciiril ^ovtfniim'iit 
i€ n>-i*clifyin|r i*f divei^ rities and town», tbc ««[»pn-f 
lg o( di'pttpidatton and inrlosuivs; all bax!|:^f« of 
ime ibat du! oxtniordinanly flouriah. 
Für tbt* title» it hath one Htk* in tlie roll, and an 
er in eonr^e of pleadiiig* Tlie title in the roll k 
noknnn litlei Init an apt titb% vij£. An act cxpres»*| 
g an ordt!r for UÄes and will» ; — it was tinni, Ion 
ley wcre out nf order. The titk» in c^nn«ie of pload* 
t* 1!*» fftntittum de iisibuM in pMsexsionem tmmfert'ndUj^ 
W herein Walmslyi Jnstice, nc;ted well, 40 ftegtna*^ 
thftt if 11 man look to the workinf; of tlie »tatiitr 
wocild tbiiik it shoüld be tnrned the otber war, d^ 
wohilfuis ad U9H» tranff/trmdi» ; for that Ls Uw 
n^. tbat i\w Statute bohletli, to bring po.^isp^ion ta 
US4*, But tlie tiüe is fninied not öccording to tli^ 
»rkiiig of iho Statute, but according to tbe fecope and 
itention uf tht* Statute; nnm ijumi j^hmttn eH mU 
IT titfimtinf *'#/ opere ; and the Intention of ibe sihi4 
woi^ in' carry infx *hti ptwseHKiun to iht^ use to tur 
ttse inio a potöession. For tbc words are nol 
' " ' .• fi J /iif^f#, hiit in tmm trmmfvrtmdi» ; 

iktirian smüu ^^'t^ftouiti* ^* ad*^ deywUit nn^^ 
iittiimm^ 9td fir^Tjxmtia ^^ jfi " cum aeai^atitxy dmoiai 
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tnatum alterationis ; and therefore Kingsmill, Justice, 
in the same case, saith that the meaning of the Statute 
was to make a transubstantiation of the use into a po»- 
session. Hut it is to be noted that titles of acts of 
parliaiiient^ sevcrally, caine in but in 5 H. VIII. ; for 
before that time there was but one title of all the acts 
made in one parliament ; and that was no title neither, 
but a general preface of the good intent of the King, 
bat now it is parcel of the record. 

For the precedent of this Statute upon which it is 
drawn, I do find it 1 R. III. c. 5., where you may see 
the very mould whereon this Statute was made ; where 
the said King having been infeoffed, before he usurped, 
to uses, it was ordained that the land whereof he was 
jointly infeoffed should be in his co-feofFces as if he had 
not been named ; and where he was solely infeoffed, it 
should be in cestui que /i«f, in estate, as he had the use. 
Now to come to the Statute itself. 
Tlie Statute consisteth, as other laws do, upon a pre- 
amble, the body of the law, and certain savings and 
provisoes. The preamble setteth forth the inconven- 
ience ; the body of the law giveth the remedy ; and 
the savings and provisoes take away the inconven- 
iences of the remedy. For new laws are like the 
apothecaries' drugs ; though they remedy the disease, 
yet they trouble the body : and therefore they use to 
correct them with spices. So it is not possible to find 
a remedy for any mischief in the Commonwealth, but 
it will beget some new mischief; and therefore they 
spiee their lawa with provisoes to correct and qualify 
tbem. 

The preamble of this law was justly com- ^he p«- 
mended by Popham, Chief Justice, in 86 Re- •"'^^"- 
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i Etde aced to mmh 
tlie $tAtate wtial the 
mMM ira» wbMFb the iespe <# tli@ üatute was to 
ipiht^mi lüPCRoar tbcre » m tikm^er way ofiered us, 
Ity um tiifffi ii5fK.y atid falneM of tlie preamble. And 
liin'iiiiiiif il in iridtod tlie veTT le^-el whieli doth direct 
flift vfiry ordumtH'v r/ ilje Statute, and becau^e all Um 
mliii"l»l(^f' lifilli ((rowfi Uy expoiinding of tim Statute m 
il' Hm") lunl riit iitr tili? IkkIj trüm t!ie preamble ; liiere^ 
Um* h i» guiid to ruiiHider it and |>oiKier it tlioroughljr. 

Tlio (iriitiinblo Imtli thrt^s paits; firat, a redtal of 
ihc piinciiiwl inoonveniencc. wldth is the root of aU 
ihv i\vil I «««i^iiüdKs öti t*mitiuTi*tion of divers partieu- 
luv iiu*4»iiit*nitnwHv*^ a!4 branchi?« of the fonner; thirdly^ 
« »iktli* m Iw't^^f iunt* f\f Uh* rt'HH'fly tltat tlie stattile 

'guinrftr hiü»^hn 
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cation : fourthly, that they are exempted from all such 
titles as the law subjecteth possessio!! unto. 

The first inconvenience lightetli upon heirs : the 
second upon Jurors and witnesses : the third upon pur- 
chasers : the fourth upon such as come in by gift in 
law : all which are persons that the law doth princi- 
pally respect and favour. 

For the first of thcse, there are three impediments 
to the judgment of man in disposing justly and advis- 
edly of his estate : first, trouble of mind ; secondly, 
want of tinie; thirdly, of wise and faithful counsel 
about him : and all these three the Statute did find to 
be in the disposition of an use by will ; whereof fol- 
lowed the unjust disinlierison of heirs. Now the &- 
vour of the law unto heirs appeareth in many parts 
of the law ; as the law of descent privilegeth the pos- 
session of the heir against the entry of him that hath 
right by the law; no man shall Warrant against his 
heir, except he Warrant against himself ; and divers 
other cases too long to stand upon. And we see the 
ancient law in Glanvill's time was, that the q, i, 7 ^^ 
ancestor could not disinherit his heir by grant ^' '"^ ^' 
OT other act executed in time of sickness ; neither could 
he alien land which had descended unto him except 
it were for consideration of money or service, but not 
to advance any younger brother without the consent 
of the heir. 

For trials, no law ever took a straiter course, that 
evidence should not be perjJexed nor juries inveigled, 
than the common law of England ; as, on the other 
aide, never law took a more precise and strait course 
with juries, that they should give a direct vordict. For 
whercas in a manner all laws do give the triers, or ju- 
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&70ur of purchasers ; so Hkewise that tlic law doth 

take strictly rent cliarge, conditions, extcnts, was 

merely in favour of purchasers ; so was the bin ding 

of fines at the common law, the invcntion and practica 

of recoveries to defeat the statuta of intails ; and raany 

more grounds and learnings are to 1k» found respcct- 

ing the quict posscssion of purchasi'i*s. And thcrofore, 

thougli the Statute of 1 R. III. had providcnl for the» 

purc'haser in sorae soi*t, hy cnabling the acts and con- 

veyaiices of cestui qiie use,, yet, nevortheless, the statuta 

did not at all disable the acts or charges oft ho feoff*ei»s; 

and so, as Walmsly, Justice, siiid, [42] Reginje, they 

played at double band, fbr cestui que me niight seil, 

and the feoffee niight seil, which was a very great 

uncertainty to the imrchaser. 

For the fourth point of inconvenience, towards those 
that come in by law, conveyances in uscs were like 
privileged places or libertie^ : für a:> tliere tlie law doth 
not run, so upon such conveyances the law conld take 
HO hold, but they were exenipted from all titles in 
law. 

Ko man is so absolute owner of bis possessions, but 
that the wisdom of the law doth reserve certain titles 
unto others ; and such pei-sons conie not in by the 
pleasure and disposition of the party, but by the justice 
and consideration of law ; and therefore of all others 
they are most favoured. And tlu*y are principally 
three : the King and lords, who lost the benefit of 
attainders, fines for alienations, escheats, aids, heriots, 
reliefs, &c. : the demandants in pnveipes^ either real, or 
personal for debt and daniages, who lost the benefit of 
their recoveries and executions : and tenants in dower, 
and by the courtesy, who lost their estates and titles. 
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First for the King; No law dotli endow the 
or Süveivign witli mons prerogatjves or privilege»! 
th&n ours : for it preserveth and exempteth liis per- 
son frura sinte and artions, liis possessions f'rom in- 
terruption and distiirbance, his rights trom limitation 
of time, his patent<i Irora all deceits and talse sugges- 
tions. 

Next the King is the lord : whose duties and right 
the law doth mnch favour» because the law aup|>osetl 
the land did original ly come frum him ; for until the 
Statute of Quitt einptore» tararum^ die lord was not^ 
forced to dktract or dfsmember his signiory or servtees^H 
So, until 15 H. VIL, the law wm taken that the lord» 
Qpon his title of wardship» shoidd oust a conuzee of a 
Statute, or a termor. So again, we see that the Statute 
of niortmain wa5 made to preserve the lord^s escheats 
aad wardshipa, 

The tenant in dower m so miich favoured, as that 
it 13 the common bye-word in the law, that the law 
fevüurcth three things : litl\ libertj, dower* So in 
case of voücher, the ferne shall not be delayed» bat 
sball recover againiit the heir incontintjnt. So like- 
wise of tenant hy eourtesy ; it is calied tenaney by the 
law of England, and therefore specially favoured m a 
proper conceit and invention of our law. ^H 

So again, the law doth favouf such as liave ancienl^ 
rights. And therefore Littleton telleth üs it ts com- 
monly said that a riglit cannot die : and that gruund 
of law, that a freeliold cannot be in suspense, showeth 
it w^ell, inaonmch that the law will mther give the land 
to tlie first conier, w^hieh we call an occupant, than 
want a tenant to a deinandant's action ; and again, the 
other aiK'ient ground of law of remüt^ showeth ihat. 
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where the tenant fidleth without folly in the demand- 
ant, the law executeth the ancient right. 

To conclude, therefore, this part : when this practice 
of feoffinents in nse did prejudice and damnify all those 
persons that the ancient common law favoured, and did 
absolutely cross the wisdom of the law, which was to 
have conveyances considerate and notorious, and to 
have trial thereupon clear and not invei^Ied ; it is no 
marvel that the Statute concludeth that these subtle 
imaginations and abuses tended to the utter Subversion 
of the ancient common laws of this realm. 

The third part of the preamblc giveth a touch of the 
Pemedy which the Statute intended to minister, consist- 
ing in two parts : first, the extirpation of feoffment« ; 
secondlj, the taking away of the hurt, damage, and 
deceit of uses. 

Out of which words have been gathered two ex- 
tremities of opinion. 

The first opinion is, that the intont of the Statute 
'Was to discontinue and banish all conveyances in use : 
grounding themselves both upon the words, that the 
Statute doth not spcak of the extinguishment or extir- 
pation of the use, viz. by an unity of possession, but 
of an extinguishment or extirpation of the feoffment, 
Ac. which is the conveyanco itself ; and secondly, out 
of the words " abuses and errors, hcretofore used and 
^ccustomed," as if uses had not been at the common 
law, but had been only an erroneous device or practice. 
To both which I answer : to the former, that the ex- 
"tirpation which the Statute meant was piain to be of 
the feofFee's estate, and not of the form of conveyances : 
«nd to the latter I say that, for the word " abuse," that 
inay be an abuse of the law which is not against law ; 

vm.. XIV. 21 
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i the takiii:: lon^ loascs at tliis dny of land tn < 

» .u-rraiiil wardships is an abuse of law, but yet it is 
.<\\»rding to Jaw : and for tlie word '' errors " the statr 
ite meant bv it. not a niistakin»: of the law, bnt a wan- 
Jonn^ or ^in^ astray or digressing from the ancient 
pnictice of the law intt> a bve-course : as, when we mj 
erntvimti* viim patrihus nostrit*^ it iä net meant of igno- 
ran<v, biit of jiervei-sitv. 

But to pro VC that the Statute meant not to sappr 
the form of couvevanccs, tliore be three reasons wluch 
are not answerable. The first is, that the Statute in 
everv branch thcreof hath words rf« ßUuro^ " that are 
seised or hereafter shall be seised:" and whereas itmay 
be said that these words were put in in regard of uaes 
sus}>onded bv discontinuance, and so no present aeisin 
to the use until a retrR'ss of the feoffces, that intendment 
is verv paiticular; for coninionly such cases are brought 
in bv provisoes, or special branches, and not intermixed 
in the body of a Statute, and it had been eaay for the« 
Statute to have said, ^^ or hereafter shall be seised up 
any teotftueiit, &c, heretofore had or made." 

My second reason is upon the words of the statuta : 
of inrolnient, which saith, that no hereditaments shal^C^^l 
pass, &i\ or any Uwse thereof, &c., whereby it is manifes^ss^^^ 
that the Statute meant to leave the form of conveyanc -r^zace 
with the addition of a farther ceremony. 

The third reason I niake is out of the words of th^^ne 
Hrst j>roviso, where it is said that no primer seisin, liw ~f' 
er^', fine tbr alienation, &c, shall be taken for any estatf^:^«? 
exeouted by fowe of the Statute, before the first of Ma^^f 
1530, but they shall l)e paid for uses made and ext?- 
cuted in possession for the time after ; where the wor<f 
**made" directly goeth to conveyances in use mad!? 
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after the Statute, and can have no other understanding; 
for the words "executed in possession" would have 
served for the case of regress. 

And, lastly, which is more than all, if they had had 
anj such intent, the case being so general and so piain, 
they would have had words cxpress, that every limita- 
tion of use made afler the Statute should have been 
void. And this was tlie cxposition, as tradition goeth, 
that a reader of Gray's Inn which read soon afler the 
Statute was in trouble for, — and worthily ; who, I 
suppose, was Boyse,^ whose reading I could never see ; 
but I do now insist upon it, because now again some,* 
in an immoderate invectivc against uses, do relapse to 
the same opinion. 

The second opinion, which I call a contrary extrem- 
ity, is, that the Statute meant only to remedy the mis- 
chiefis in the preamble recited, as they grew by reason 
of the divided use ; and although the like mischief may 
grow upon the contingent uses, yet the Statute had no 
foresight of them at that time, and so it was merely a 
new case not comprised. 

Whereunto I answer, that I grant the work of the 
Statute is to execute the divided use ; and, therefore, to 
make any use void by this Statute which was good be- 
fore, though it do partieipate of the mischief recited in 
the Statute, were to make a law upon a preamble with- 
out a purview, which were grossly absurd : but upon 
the question, what uses are executed, and what not, and 
whether out of the possession of a disseisor or other 
pofisessions out of privity, or not ; there you shall guido 

^ " Boys " and " Boyt» " appear as readen in Dngdale, and I presume are 
ünticaL 
* I take Coke to be principally meant 
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yoiir ex|iositJoT» areording to the preamble ; fls ahäÜ be 
liandW in iiiT next day's cliscourse* 

And sü much touching the preambte of this law. 
nwbcktj«! ^^^ *'^^ ^'^^y ^*^ the law, I would wbh all 
tiu »»». readers that exi)oiind Statutes to do as sehol- 
ar» are witled to do | tliat is, first, to seek out tte priii» 
cipai Verb ; tliat is, to note aod sifigle out tlie matttrüil 
words whereupon the Statute is fram»?d : for there are» 
kl ©very Statute, certain words, whicli are veins wh«*4:« 
the life and blood of tlie Statute is and ruimeth, and 
where all doiibts do arise and is^ue fi*rth ; and all the 
rest of the wordü are but Uterm ?n^rUm^ fultilliDg woixb. 

The body of the Statute consisteth upon two parts : 
first, a supy»oKitiou^ or case put, as Anderson, 36 Re* 
gins called it ; secondly, a purview^ or ordlnaoce 
thereupon* 

The cases of the Statute are three, and every i>ne 
hath his pur%new : the general case ; the case of feol* 
fees to the use of some of them ; arid the case of feof- 
fees to the use or perceivance of rents or profit^. 

The generat case k built upon dght tnaterial wordj^^ 
four on the part of the feoflees ; three on tlie part 0!*^"^ 
C€4tm qu€ use ; and one common to them both* 

The first material word on the part of the feoflSMis ii 
the word person* This exeludes all abejantes ; fw»^ 
Bfo, frrtfffli. there can be no confidence repased but in 
*' "•*■* ^^' ^- person certain. It exeludes again all eorpo«^:»--*H>- 
rationa ; for thej are enabled to an use certain j fi "" 

note, on the part of the feoffee ever^ the Statute insi>: 
upon the word ''person ; '' and on the part of cestm gu 
vse^ it ever addeth ^^ body politic," 

fcftditig of Huri, MS. mm. 
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j The second word matenal is the word " seised/* 

This excludea chattels. The reason is, that tJie Statute 

^Htieant to remlt tlie common lawn, and not to alter it, 

^HDhatroU might ever pass by tes tarnen t or by parol ; 

^Kierefore the use did not pervert thera, It exclwdes 

^Bighu ; for it was against the rules of the common law 

^Bp grant or transier rights ; and therefore the Statute 

vratild not execute thetn, Thirdly, it excludes contin- 

gcnt ti^es/ because the seisin can but be to a fee-simple 

jii' an u&e, and, wheu that is limited, the aeisin of the 

in spent : for Littleton teils us, that tbere are 

It two seisiiis, one, in ihminmj ut dt: feodo^ the other, 

de/eodo* And the feoffee by the coniinon law cotild 

Kecute but tbe feu-simple to uscs present, and no po9t 

^; and therefore the Statute meant not to execute 

Thö third material word is **hereafter,*' That bring- 
in coiivej^ances made after tlie Statute ; it brings in, 

In, conveyances made Wfore and disttirbed by dia- 
in and recontinued after; for it is not said "iii- 
ed to use hereafter,'* bat '*seised**' 

The fuurth word is hereditament ; which iä to be un- 
derstoud of those tliings whereof an inheritance may 

^» and not of those things whereof an inheritance ia 

e4ise : for if 1 grant a rent eh arge de novo for life to 
all ose, this is gootl enough; yet there is no inheritance 
in being of this rent, This word likewise cxcludett an- 
miltie;^, and uses themselves ; so that an use canuot be 
fco an use* 

The filmst Word on the pai*t of ctstai que use is the 
^ord, " use^ eonfidence, or trust ; '* wliereby it is piain 
that the Statute meant not to make " use " meabulum 

See Note D. «t iJbfi eod. 
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orÄw, bot it tneant to remedj the matter, and not 
words : and lu all tlie clauses it stUl carrieth the 
wordB. 

The aecond word is the word " person " again : 
which exelutleth all abeyances. It excludeth alsa all 
dead uses, which are not to bodies hvely und natnral ; 
aa the building of a ohurch, the making of a bridge: 
but here^ as was noted before» it is ever eoupkd with 
body politjc. 

The third word is the word '^ other/' The Statute 
meant not to cross the common law, Now at thi^^ time 
«sea were grown into such &miliarity, as nien Cuuld 
not think of a possession but in course of um ; and no 
eyery man was Baid to he seised to hm own iise, as well 
as to the use of others : therefore, becaiiae the Statute 
would not stir nor tumioil possessions settled at the 
common law, it pntteth in prerisely this word ** other,*^ 
meiiniiig the divided uso and not tho eonjfvined use. 
And this causeth the clause of Joint feoflfees to follow 
in a brandi bv iti^elf ; for eise that case had boen 
doubtftil upoii this word "other," 

The words that am common to both are words ex- 
pressing the conveyancc whereby the use ariseth ; * of 
wbich words those tlnit breed any question are ** agree* 
ment," ''will/* '* otherwise j " whereby »öme 
have inferred ihat uses might be raised by 
agreemeiit parol, m there were a consideration, C'^'^^] * 
of money or other matter valuable, (for it k expresaied 
in the words before, bargains, sale, and eontraet,) but 
of blood, or ktndred : the error of whieb eolleetton 



OftlJaTd F. 



^ Heri? H&rh MS. 66SS. end*. 

J Mr. Rowe coöj(?rturdly «dd» tJil« word, wbicll seenEU newaHiy. l have 

fbuiid Tio autliüritr for iu 
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appeareth in the word iminerliately fullawing, vias, 
*'wil]," whereby they might as well conclude tluit 
a man seised of laml might raisi? an use hy will, aspe- 
dalljr to any of his suns or kimh't^d^ where tlit^re is a 
real eonsidei-ation, and hy that i-eaRon meaii, betwixt 
this Statute aiul tlie Statute of -32 H. VI IL tÄ Wills, 
laiicU were devlsable, i^^pecially to any man 's kindred ; 
irhifli was cleariy otlierwise; and therefore those wurds 
were put in, not in retard of nscs raised hy those con- 
veyances, bnt in regard of u^^ fbnnerly transferrod by 
those conveyaitces ; for it is clear that an uae in esse by 
ftimple agreement with consideration or witlmiit, or üke- 
wise by will, might Iw traiisferrt^d ; and thfn there was 
a person seised to an use by Force of that agreement or 
will, vh* to the nst* of the a^s^ignee. And for the word 
**otherwise," it should by the generality of the woitl 
include a dis^eisin to au use ; but the whole seope of 
tlie Statute crosseth that, which was to execute such 
nse* as were confideni-es and trusts ; which could not 
be in case of disaieisin ; for if Uiere were a couimand- 
ment precedent, then the land was vested in et Mut qm 
um npon the entry ; and if the disseisin were of the 
dji^seiBor"« own head, then no trust. 

And thuE^ much for the case or supposition t>f this 
statutt^ : here fblloweth the urdinance and purview 
tliereupon. 

The purview hath two imrt^: the first operatio ata- 
tali^ the eftect that the Statute worketh ; and tliere ia 
fnodtig operandi^ a fiction» or explanation how the Stat- 
ute düth work that effect. The eifeet is, that ceMid tpte 
Mieshali be in possession of like estate as he hath in the 
use i the fiction quomod^ h^ that the Statute will have 
the püssession of cestui qtte us^^ m a new body, cotn- 
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puani^i ^r matter and form, and that the feoffees shaU 
riT^ üijrter and sabstance, and the ose shall give form 
lad lUAÜrr. 

Tlie material words in the first part of the pnrview 

art rr-or. 

Th-;? ör>t words are "remainder and reverter." The 
stiimto havinp s|K)ken before of uses in fee-simple, in 
rail, t.r lifo, or years, or otherwise,^ addeth, " er in re- 
mainder or reverter : " wliereby it is manifest, that the 
first words are to be understood of uses in possession. 
For there are two ^ubstantial and essential differences 
of estates: the one limiting the times (for all estates 
an? but times) of their continuances : this maketh the 
difterence of fee-simple, fee-tail, for life, or years ; and 
the other maketh difference of possession, as remain 
der : all other differences of estate are but accident 
a> shall be said liereaftcr.^ These two the Statutes^ 
meaiit to tiike hold of, and at the words, " remaindeE=: 
and reverter," it stops ; it adds not words, " right-^ 
title, or ])ossibility," nor it hath not general words-^ 
•- or otherwise ; " whereby it is most piain that thc^ 
Statute meant to execute no inferior uses to remainde«r 
or reverter ; that is to say, no possibility or contingen — 
cies ; but estates oiily, such as the feoffees might hav€3 
executed by conveyance made. Note also, the ver^' 
letter of the Statute doth take notice of a difference 
between an use in remainder and an use in reverter; 
which though it cannot be properly ^ (because it doth 

1 Thwe words '* or otherwise '* stand, in the editions and MS., thus: " or 
otherwise in remainder or reverter.'* I have transpoMsd them to tho place 
d*ey oocupy in the Statute. 

* The passa^e is not cxtant. 

• Accordinp to Bacon, theii, it would seem, even afler the Statute, an use 
IL rtcuünder did not depend on the particular estate. See Notes A. and D. 
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not depend upon particular estates as remaindcrs do, 
neitfaer did then before the Statute draw any tenures 
as reversions do,) yet the Statute intends that there • 
is a difference, when the particular use and the use 
limited upon the particular use are both new uses, in 
which case it is an use in remainder ; and where the 
particular use is a new use, and the remnant of the use 
is the old use, in which case it is an use in reverter. 

The next material word is " from henceforth ; " 
which doth exclude all conceit of relation, that cestui 
que use shall [not] ^ come in as from the time of the 
first feoffment to use ; as Brudnell's conceit was in 
14 H. VIII., tliat, if * the feoffee had granted 5^. Fooan. 
a rent charge, and cestui que use had made a ** ""' ^^' 
feoiFment in fee by the Statute of 1 R, III., the [latter] 
feoiFee should have hold it discharged, because the act 
of cestui que use shall put the feoffee in as if cestui que 
use had been seised from the time of the first use lim- 
ited. And therefore the Statute doth take away all 
8uch ambiguities, and expresseth that cestui que use 
shall be in possession from henceforth; that is, from 
the time of the parliament for uses then in being, and 
from the time of the execution for uses limited afler 
the parliament. 

The third material words are " lawful seisin, state, 
and possession ; " not a possession in law only, but a 
seisin in fact ; not a title to enter into the land, but an 
actual estate. 

The fourth words are, " of and in such estates as 

^ I think this word Hhould bo Icd out. The meaning L«, that iii ca.ses of 
feoffhient« before the Statute and any intermediate charj^es, feoffmvntfl, &c. 
made by the feoffecs, tlie Statute sliould not rclate back to avoid them. 

* I have without authority changcd " is " into *' if," and inserted "lat- 
ter " a little below. 
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they hfld in the tue ; '* that is to taj Kfce 

dmple, fee-tail, fi>r life, for yean, at will, hi 

and reversion; which are the labstaatial 

of estateB, as was said before* Bat bolh thAi 

danses are more ftilly perfected and exponndfld bf tiha 

bnmch of the fiction of the Statute, which fdlows. 

This faranch of fiction hath three material words «nr 
clauses. The first material clause is, that the estate, 
right, title, and possession, that was in such peraon, 
&c shall be in cestui que u$e : fbr that the matter and 
substance of the estate of eestui que %i»e ia the estate of 
the feofifee, and more he cannot have. So as, if the 
use were limited to cesind que uee and his heirs, and 
the estate out of which it was limited was but an es- 
tate for Ufe, ce»tui que use can have no inheritanoe : so 
if, when the Statute came, the heir of the feoflfee had. 
not entercd aller the death of his ancestor, but hadL 
only a possession in law, ce$tui que use in that caset 
should not bring an assize befbre entry, because th^ 
heir of the feoffee could not. So that the matter 
whereupon the use must work is the feofiee's estata« 
But note here : whereas before, when the Statute 
speaks of the uscs, it spake only of uses in possession, 
remainder and reverter, and not in title or right ; now, 
when the Statute speaks what shall be taken from the 
feoifee, it speaks of title and right : so that the Statute 
takes more from the feoffee than it executes presently 
in cases wliere thcre are uses in contingence, which 
are but titles.^ 

The second word is, "dearly," which seems prop- 
erly and directly to meet with the conceit of scintiüa 
jurü^ as well as the words in the preamble, of extirp- 

1 See Note £. at the end. 
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ingand extinguishing such feofiments: so as their es- 
tate is clearly extinct. 

The third material clause is, " after such qualitj, 
manner, form, and condition, as they had in the use : " 
so as now, as the feoffee's estate gives matter, so the 
ose gives form ; and as in the first clause the use was 
endowed with the possession in points of estate, so 
[there it is endowed with the possession] ^ in all acci- 
dents and circumstances of estate. 

Wherein first note, that it is gross and absurd to ex- 
pound the form of the use any whit to destroy the sub- 
stance of the estate : as to make a doubt, because the 
use gave no dower or tenancy by the courtesy, that 
therefore the possession when it is translerred would 
do so likewise: no, but the Statute meant such qual- 
ity, manner, form, and condition, as [it] is not re- 
pugnant to the corporal presence and possession of 
the estate. Next for the word " condition," I do not 
hold it to be put in for uses upon condition, though 
it* be also comprised within the general words ; but 
because I would have things stood upon leamedly, 
and according to the true sense, I hold it but for an 
explaining, or word of the effect as it is in the Statute 
of 26 H. VIII. of Treasons ; where it is said that the 
oiFenders shall be attainted of the overt fact by men 
of their condition : — in this place, that is to say of 
their degree and sort; — and so the word condition 
in this place is no more but in like quality, manner, 
form, and degree or sort ; so as all these words amount 
but to modo et forma, Hence, therefore, all circum- 

1 Some such sense is reqiiiredas: "here the possession is endowed with 
the qualities of the ose/* 
■i QwBre : " that " or " they ? " 
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to bring in this casc,^ by inserting the word "only" 
into the first case, to have penned it " to the use only 
of other persons ; " for they had experience what doubt 
the word " only " bred upon the Statute of [Deiamepe-s 
1 R. III. After this second case, and before SGO.j 
the third case of rents, comes in the two savings : ^ and 
the reason of it is worth the noting, why the savings 
are interlaced before the third case. Tlic reason of it 
is, because the third case needeth no saving, and the 
first two cases did need savings. And [that] ^ is the 
reason of that again : it is a gcneral ground, that where 
an act of parliament is donor, if it be penned with an 
ac «, it needs* not a saving, for it is a special gift, 
and not a general gift which includes all rights. And 
therefore in 11 H. VII. whcre, upon the alienation of 
women, the Statute entitles the heir or him in remain- 
der to enter, you find nevcr a saving,^ because the 
Statute gives entry not BimpUciter^ but within an ac si 
BS if no alienation had been made, or if the feine had 
been naturally dead. Strangers that had right might 
have entered ; and therefore no saving needs. So in 
the Statute of 32 H. VIII. of leascs, the Statute enacts 
that the leases shall be good and effectual in law, as if 
the lessor had been seised of a good and perfect cstate 
in fee-simple ; and therefore you find no saving in the 

1 Thi8 is obscurcly expressed : but Mr. Rowe seems rightly to understand 
Bacon to mean, " they were loth to makc three cases by inserting the word 
* only ' into the first section, which would have made it more symmetrica! ; 
bot they uscd words sufficient, probably, to include all cases in one, and 
theo added the second case ex ahundanti.^* 

* I have sabstituted this for ** second saving." If the original had the 
Arabic numenil the difierence is very slight. 

« Quare: "here" or "this?" 

* *« Needs " for " is," following Mr. Rowe. 

* I have, with Mr. Rowe, substituted "■ saving " for " stranger." 
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Statute ; and so Iikewise of divers other Statutes, wliere 
a Statute doth make a gift or title good specially agunsfc 
certain persons, there needs no saving; except it be 
to exempt some of those persons, as in the statuta of 
1 R. III. 

Now to apply this to the case of rents, which is 
penned with an oc m\ nainely, '' as if a sufBcient grant 
or other lawful conveyance had been made or executed 
by such as were seised ; " why, if such a grant of a 
rent had been made, one that had an ancient right 
might have entered and have avoided the charge ; and 
therefore no saving needeth : but the first and second 
cases are not penned with an ac «i, but absolute, that^ 
eestui que use shail be adjudged in estate and possession, 
which is a judgment of parliament strenger than any 
fine, to bind all rights : nay, it hath farther words, tnz. 
in lawful estate and possession, which maketh it the 
stronger [than any],^ in the first clause; for if the 
words only had stood upon the second clause, viz. that 
the estiite of the feoffee should be in cestid que u«e, then 
perhaps the gift should have been special, and so the 
saving superfluous. 

And this note is very material in regard of the great 
question, whether the leoiFees may make any regress ; 
which opinion, (I mean, that no regress is left unto 
them,) is principally to be argued out of the saving ; 
as shall be now declared. For the savings are two in 
number : the first saveth all strangers' rights, with an 
exception of the feoffees' ; the second is a saving out 
of the exception of the first saving, tnz. of the feoffees' 
in case where they claim to their own proper use. It 
had been easy in the first saving out of the Statute, 

1 These words jKsem to hare elipt in from above. 
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^' other than such peraons äs sxe seised, or Iiercafter 
diookl be mmed to anj u@e," to have added these 
words, ** executed by tliis Statute ; " or iii tlie second 
sa virig to have added iinto tlie words, ** claiming to 
their proper use," th^ae words, '* or to the use of any 
Qthei\ not ^ executed by this statuta : " but the regress 
ii( tbc? leoffee is shut out between tbe two savirigs ; for 
tt is tlie right of a person claiming to an use, and not 
anto bis own proper me* But it is to be noted, that 
tbe first saviug ig not to be understood as the letter 
implietb, that feoftees to iise sball be barred of their 
regi-ess in case t)iat it be of another feoffiiient than that 
whereiipon tbe Statute bath wrouglit, but upnn the 
sarne feoffment ; as, if the feoffee before the statnte 
had been disseised, and the disscisor had niade a feoff- 
ment in fee to L D. his use, and then the Statute eame: 
thiH execnteth tbe use of the second feoffment ; but jet 
the first teoffees may make a regi^ss, and yet tliey 
Claim to an us^e, bat not by that feofFment upon whieb 
the Statute hath wrotjsrht. 



Now followeth the third case of the Statute, toach- 
ing execution of reiits ; wherein the material words 
are fonr: 

First, **wha*eas divers persons are seised;'* whieh 
hath bred a duubt that it shoiild only go to rents in use 
at tbe tinie of the Statute ; but it is explained in tbe 
elaufte fuUowing, mz. " as if a grant had been made to 
them by such as are or sball be seised," 

Tbe second word is *^*^ profit : " for in tbe puttin g of 
the vme^ the Statute speaketh of a i^nt* but after in 
the purview is added these worda, '* or profit," 

1 i luire saMitöUäd " not" for ** mä," 
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▼isoes wliich arc natural and true membors and limbs 
of the Statute, whereof four conccm thc part of cestui 
que use^ and two conccm the part of the feoffees. 

The four which concern the imrt of cestui qne me 
tend all to save him from prejudice by the execution 
of the estate. 

The first saveth him from tlie extinguishment of any 
Statute or recognisance. As, if a man had an extent 
of a hundred acres, and an use of the inheritance of 
one ; now the Statute, executing the possession to that. 
one, would have extinguished his extent, being intire, 
in all the rest : or as, if the conuzor of a Statute, hav- 
ing ten acres liable to the Statute, had made a feofFment 
in fee to a stranger of two, and after had made a feoff- 
ment in fee to the use of the conuzee and his hcirs. 
And upon this proviso there arise three questions : 
Filmst, whether this proviso were not sn]>erfluous, in 
regard tliat ceHtni que use was comprehended in the 
general saving, though the feoffees be exchided ? Sec- 
ondly, whether this proviso doth save Statutes or exe- 
cutjons, with an apportionnient, or intire ? Tliirdly, 
(because it is penned indefinitely in |)oint of time,) 
whetlier it shall go to usos limited after tlie Statute, as 
well as to those that were in being at the time of tlie 
Statute : which doubt is ratlier enforced by this reason, 
because there was [need thereof] for uses [in being] at 
the time of the Statute ; for that the execution of the 
Statute might [not] be waived : but both possession 
and use, since the Statute, may be waived.^ 

The second proviso saveth cestui que use from the 
Charge of primer sdsin^ lireries^ ouster les mains^ and 

1 1 havc coujectnrally addcd (in brackets) words which will give the 
sense that seems wantcd. 

VOL. XIV. 22 
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FIRST DIVISION ON THE STATUTE.^ 

Thoüoh I have opened the Statute in order of 
words, yet I will make my division in order of mat- 
ter, viz, : The raising of uses ; the interruption of 
Qses ; the executing of uses. 

Again, the raising of uses doth easily divido itself 
into three parts : The pensons that are actors in the 
conreyance to use; the use itself; the form of the 
conveyance. 

Then is it first to be seen what persons may be 
seised to an use, and what not ; and what person may 
be cesttii que im«, and what not ; and what persons may 
declare an use, and what not. 

The King cannot be seised to an use ; no, ^^^^ p„. 
not where he taketh in bis natural body and wSJdt?a? 
to some purposes as a common person ; and "** 
therefore, if land be given to the King and I. S. poitr 
terme de leur vies^ to the use of I. D., this use is void 
ibr a moiety. 

Like law is it, if the King be seised of land in the 
light of bis Duchy of Lancaster, and covenant by bis 
letters patent under the Duchy seal to stand seised to 
the use of bis son ; nothing passeth. 

Like law, if King R. III. who was fcoffee to divers 

^ Harl. MS. 829. f. 137. begins hcre and has tho heading Lect I. Mr. 
Spedding thinlu the handwriting may well be that of a person who was 
alM) cmployed a good deal by Bacon when he waf Attomcy General. 
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uses before he took upon him the crown, had after Iifi^ 
was Kin;; by his letters patent granted the land over^ 
the uses had not been revived. 

The Queen, (speaking not of an imperial Qneeoi^ 
but of a Queen by marriage,) cannot be sdsed to ar:^ 
use. Though she be a body enabled to grant and pu^--_ 
chase without the King ; yet, in regard of the gover^r- 
ment and interest the King hath in her possession, s^^ 
cannot be seised to an use, 

A Corporation cannot be seised to an use, beca^^^ 
their capacity is to an use certain ; again, because tk^^ 
cannot execute an estate without doing wrong to ihek 
Corporation or founder; but chiefly because of the 
letter of this Statute, which, in every clause when k 
speaketh of the feoffec, resteth only upon the woni 
" pereon ; " but when it speaketh of cestiä que wie, it 
addeth "person or body poHtic." 

Notwithstanding,^ if a bisliop bargain and seil lands 

whereof he is seised in the riglit of his see, this is good 

during his life : otherwise it is where a bishop in in- 

feoffed to him and his successors, to the use of I. D. 

and his heirs : that is not good, no not for the bisliop's 

life, but the use is merely void. 

Bro.ftoffm. Contrarv law of tenant in tail : for if I 
ai UM, pi. 40. gj^,^ jj^j^j j^^ ^j^j] j^y j^^j since the Statute to 

A. to the use of B. and his heirs, B. hath a fi*e-sim- 
ple, determinable upon the death of A. without issne.^ 

1 This Word is added from Ilarl. MS. 82fl. 

^ BIr. Rovre points out that this was the opinion of Manwood and othen 
in two cases since the Statute, 1 Dyer, 312 a, and 2 Leo. 10. : but that in 
Lord Ci'omwtlts case^ 2 Rep. 78., as well a» in Cooper r. FrnnlUn, Cro. Jac 
401., usually cited, the law was settled the other way. Lord Cromwell'i 
casc wa» at Ulis time undcr discussion, and Bacon arj^ued it for the defcnd- 
•nt: but I do not see that his dient was obviously iutcrestcd in the ruling 
of tlüs point one way or tho other.' 
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And like law, though more doubtful, before the Stat- 
ute : for the cliief reason whicli bred the doubt before 
the Statute was because tenaiit in tail could not execute 
an estate without wroiig ; but that, sincc the Statute, is 
quite takcn away, because the Statute savctli no right 
of intail, as the Statute of 1 R. III. did. And that 
reason Iikewise miglit have been answered before the 
Statute, in regard of the common recoverj'. 

A ferne covert and an infant, though undcr years of 
discretion, may be seised to an use ; for as well as land 
might descend now to thcm from a feoffee to use, so 
may they originally be infeoffed to an use. Yet if it 
be before the Statute, and they had, upon a Bubpcena 
brought, executed their estate during the coverture or 
in&ncy, tliey might have defeated tlic same ; but then 
they should have been seised again to the old use, and 
not to their own use : but smce the Statute no rieht is 
sayed unto them. 

If a feme covert or an infant be infeoffed to an use 
present since the Statute, the infhnt or baron come too 
late to disagree or root up the feoflFraent ; but if an in- 
&nt be infeoffed to the use of hiraself and his heirs, and 
if I. D. pay such a sum of money, to the use of I. G. 
and his heirs, the infant may disagree, and overthrow 
the contingent use. 

Contrary law, if an infant be infeoffed to the 
use of himself for life, the remainder to the use of 
I. S. and his heirs : he may disagree to the feoff- 
ment as to his own estate, but not to divest the re- 
mainder, but it shall remain to the benefit of him in 
remainder. 

And yet, if an attainted person be infeoffed to an 
use, the King's title, after office fonnd, shall prevent 
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ium^ and relate alxive jt r but midi offico ihe 

LJke law of an alien : for if land be gi?en to aü aKi 
an iiste^ the use is not void ab initio : yet neitbe 
_alieii nor attaintoj persoti can uiaintain ftii actifm 
BtöJid tlic land^ whieh is one part i>f the confidenc 
Tlie King-is vllkin if be lie infeuifed to mi uss*^ Ü 
ini^\ title shall relatc above tlio um : otherwis© ' 
fof a cuimumi piii-aun. 

Itit if thu lord be infeofted to the use of bis villiu^^ 
tili* use never riseth, but the lord is in by tlic com 
law and not by the st^ittita discliar^d uf the uae* 
Btit if the hushand be infoatfcd to the nse af \m t^, 
year*^ it he die ibo wiic sliall have the t<*rm^ ancj 
il] not innre by ^ay of discliarge ; altliottgh tlic bua, 

may dispose of the wife*s term. 
Sot if the lord of wliotn the land ia held bo bfroflU 
f the use of a persou attain ted^ the lord shall nöi hotd 
way of (lisch arge of the use, becans^ of the Kingis 
tkv anntim^ diemj et vastum, 
A person uncertain is not within tli© statuta i n«* 
ny estate in nuitihm or siisi>ense executed. A«, if l 
jvis Und tu L S* the reuiainder to tJie nght heimtif 
I. D. to tlie use of I* N, and his lieir«, L N, i» »ofc 
^ificd of tlie fee-simple but uiily of an c^stute ^ur fi^ 
1. S, tili L D, U^ deadi and thon in fee-siraple, _ 
Likö law if^ Ijefore the Statut*^ I gWe land to I. 

mstre vk to an nxt% aiid I. S* dieth livhig 

! vie^ whereby the tVeehohi h in snsjicnse : the 

c^metb, and no occu^rnnt enten^th i the uao i% n< 

ixeuuted out of the freeliold in ^n^pensLN Jji 

For the wcupant, the disseiscir» the lord by t.^»<:htftt.i^H 

jhe feoffee upon cünaidcratiim not having notice, anc:^ 
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all other persons which shall be seised to use not in 
regard of their persons but of tlieir title ; I refer them 
to my division touching disturbance and interruption 
of uses. 

It followeth now jto see what person may be a cestui 
que use, 

The King may be cestiii que use ; but it wbat penon 
behoveth both the declaration of the use and SXi qit 
the conveyance itself to be matter of record, *"'' 
because the King's title is compounded of both. I say 
not appearing of record, but by conveyance of record. 
And tlierefore if I covenant with I. S. to levy a fine to 
him to the King's use, which I do accordingly, and this 
deed of covenant be not inrolled, and the deed also be 
Sound by office ; the use vesteth not. E converso : If 
I covenant with I. S. to infeofF him to the King's use, 
and the dee<l be inrolled^ and tlie feofiment also be 
found by office, the use vesteth not.^ But if I levy a 
fine, or suffer a recovery to the King's use, and declare 
the use by deed of covenant inrolled ; though the King 
be not party, yet it is good enough. 

A coq)oration may take an use, and it is not ma- 
terial whether either tlie feofFment or the declaration 
be by deed ; but I may infeofF I. S. to the use of a 
Corporation and this use may be averred. 

An use to a person uncertain is not void in the first 
1 Imitation, but executeth not tili the person be in esse ; 
so tliat this is positive, that an use shall never be in 
Sibeyance, as a remainder may be, but ever in a i)er- 
Bon certain, upon the words of the Statute, " and the 
«State of the feoffees shall be in him or them which 
liave the use." And the reason is, because no con- 

1 This Word w 8upplied by Ilarl. MS. 829. 





■K le reposed in a person onknown «ail 

* 

iuu: aia«£ire, if I make a feoflBneat to dw vr^ 
; >. iic Efe, and then to the ose of the nf^ 
IT I. IK« che remainder is not in abeyance, hü^ dio 
iqnM 15 in the feoffor quoiLsque. So that lipon thcditlie 
Biaer all persons unQertain in ose are like conditior^^znos 
r limitations precedent.* 

Like law, if I infeoff one to the nse of I. S. ftf^fe^ 
«AIS, the remainder to the right heirs of L D., this .^ ^ 
lot executed in abeyance, and therefore not yoid. 

Like law, if I make a feofiment to the nse of n^cni^ 
rik that sliall be, or to such persons as I shall 
late; though I limit no particnlar estate at all, 
be use is good, and- shall in the interim retom to t~=^ 
foflbr. 

Contrary law, if I once limit the whole fee-simple rf 
he use out of me, and part thereof to a person una^r- 
ain, it shall ncver return to the feoffor by way of Irawv 
Ion of the use ; but look how it should have gone UTito 
lie feoffor if I begin with a contingent use, so it sHäII 

to the next [in] remainder if I interlaee a contin- 
ent use ; both estates alike subject to the contingei^^ 
se when it falleth. 

As when I make a feoflfcient in fee to the nse of tt^J 
rife for life, the remainder to my first begotten soxi, 

1 having no son at that time,) the remainder to i**y 
rother and Ins heirs : if my wife die before I have ^l'M^J 

1 The reason seeros irrelevant; bat I have no hint for improving it- '^ 
«ms rathcr to belong to the ante-penultimate paragraph of p. 342. 
s I am not sure that I understand thcae last two words; and the 'wt^^^ 
mtence is rather stränge. All I suppose to be meant is that such «■ ^** 
>me into tue by devesting a vested estate, aa does a condltion. Pwt>^-^ 
or" should be read "on." 




nt 



READING ON THE STATUTE OP U3ES, 345 

on, the tise shaJl not be iii me, but in my brotlier; and 
Fyet^ if I marrj Jigain and have a son, it shall divest 
ftnm iTiy brother, and be in my son ; which is the skip- 
piij^ tbey talk so mucli of.^ 

So Jf I liiuit an use jointly to two persons, not in 

9itt\ and the one conieth to be in esse^ he sluill take the 

entire use ; and yet if tlie other afterward conie in em^^ 

ht? sbiill take jointly with the former. As, if I make a 

feotFini'jit to the use of my wife tbat shall be and my 

fii^t begfitten bou ibr their lives, and I marr}% my wife 

taketh the whole nse ; and if I afterwards liave a son, 

he takoth jointly with my wife, 

^P But yet where words of abeyanee work to an estate 

^^^Mcecuted in cowrse of possession^ it shall do the like in 

Hfoses. As, if I infenff A, to the usc of B. for life, the 

l^i^niaiader to C. für life, the remainder to the right 

Iheirs af B* ; tliis is a good remainder exectited. 
L So if I infcoff A. to tl# use of liis right heirs, A. 
H in of the fee-simple, not by the statnte biit by the 
pEiifiion law. 
Now are we to examine a special point of disabiltty 
of pei^sons to take by the Statute: and tbat upon the 
ffOTih of the Statute, ** where divers persons are seised 
^o the xue of other persoiis ; '* so that by ^ the letter of 
be Statute no use m contained but where t!ie feoffor is 
aniJ cefitui que tme U an other. 
l'htTefon* it is to be seen in what cases the ^am^e 
rwjn shall Im both seised to the use and ceMui que 
l ^, an<l yrt in by the Statute ; and in what cases they 
be divai'Äe persons, and yet in by the common 

' Srir «ir., tvjitlörtfl oti Ihift pasMgfl iti Note A* at the etid, 

Or }>ferhÄp& the error ia in Um word " coötÄinetL " 
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'^^hich are but portions of the absolute fec. And there- 
Fore if I bargain and seil my land to I. S. after my 
death withont issuc, it doth not leave an estate tail to 
me, nor vesteth any present fee in the bargainee, but is 
an use expectant. 

So if I infeofF I. S. to the use of I. D. for life and 
then to the use of himself and his heirs, he is in of the 
fee-flimple merely in course of possession at common 
law, and as of a reversion, and not of a remainder. 

Contrary law, if I infeofF I. S. to the use of I. D. 
for life, then to the use of himself for life, the remain- 
der to the use of I. N. in fee : now the law will not 
admit fraction of estates ; but I. S. is in with the rest 
by the Statute. 

So if I infeofF I. S. to the use of himself and a 
stranger ; they shall be both in by the Statute, because 
they could not take jointly, taking by several titles. 

Like law, if I infeofF a bishop and his heirs to the 
use of himself and his successors, he is in by the Stat- 
ute in right of his see. 

And as I cannot raise a present use to one out of his 
own seisin ; so if I limit a contingent or future use to 
one being at the timc of limitation not seised, but after 
[he] becometh soised, at the time of the execution of 
the contingent use it is the samc reason and the same 
law, and upon the same difFercnce which I have put 
before. 

As, if I covenant with my son that after his marriage 
I will stand seised of land to the use of himself and his 
heirs, and before marriage I infeofF him to the use of 
himself and his heirs, and then he marrietli ; he is in 
by the common law, and not by the Statute. Like law 
of a bargain and sale. But if I had let to him for life 




Buspeüsion^, and divers c 
Für cixample ; a man^s i 
after, he in reversiaii covena 
use ot' hia wife for Hie, and s 
and hb lieirs ; his \\\fu dies : 
tonched, he shall panish the 
Statute, he schall not punish i 
80, if I bo infeoffed with 
with my soll to stand seisec 
life, and aller to him and 1 
statuta, it LS clear niy war 
common law, it is doubtfol 
So if I have an eigne rij 
use of L S. fVjr life, then to 
then to the use of L D. in 
in br die common law, I cai 
ing agreed to the feoflFment ; 
iitn yet T am not remitted, 
my own act ; bot I may ws 
action presently : for my lig] 
of the saviiigs in the Statute. 



READING ON THE STATUTE ÜF USES. 349 

possessio]! by course of common law, tliere the Statute 
never worketh. And therefore, if a dissoisin were 
committed to an use, it is in liim by the common law 
Tipon agreement. So if one enter as occupant to the 
use of another, it is in him tili disagreement. 

So if a ferne infeoff a man causd matrimomi pnelocutU 
she hath remedy for the land again by course of law. 

And therefore in those special cases the Statute work- 
eth not. And yet the words of the Statute are general, 
'* where any person Stands seised by fbrce of any fine, 
recovery, feoffment, bargain and sale, agreement or 
otherwise : " but yet the sense is to be restrained for 
the reason aforesaid. 

It remaineth to show what persons may what per- 
limit and declare an use. W herein we must üSJüandd©- 
distinguish : for there are two kinds of decla- *^ ** *" "**' 
rations of uses ; the one of a present use upon the first 
conveyance, the other upon a i)ower of revocation or 
new declaration ; the latter of which I reter to the 
division of revocation : now ibr the former. 

The King upon his letters ])atent may declare an 
use ; though the patent itself iuiplieth an use, if nono 
be declared. 

If the King give lands by his letters patent to I. S. 
and his heirs to the use of I. S. for life, the King hath 
the inheritancc of the use by implication of the j)atent ; 
and no office needeth, for implication out of matter of 
record amounteth ever to matter of record. 

If the Queen gave land to I. S. and his heirs to the 
use of the churchwardens of the church of Dale, the 
patentce is seised to his own use upon that confidence 
or hitent ; but if a common person had given land in 
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that manner^ the iiae had been void hj the sUtuto ( 
S8 H. Ylil. c. 10, and the use liad mittmed Ui dn 
ftofibr imd his heii. 

A corpoimtioii maj take an me withoot ( 
been said befbre ; but can limit no nw wtthoBt deai r 

An in&nt maj limit an nse npon a feoffinent, fiiWi 
or recovery ; and he cannot conntermand or avoid tb 
nse, ezcept he avoid the conveyance. 

CcHitnuy law if an infisint covenant in oonsideryMi 
of Uood or marriage to stand seised to an nse, die ue 
is merelj void. 

If an infimt bargain and seil his land ^ for oommon 
or teaching, it is good with an averment. If fe 
monejr, otherwise ; if it be paid ' it is voidable ; if fiv 
money recited and not paid, it is void : and yet in the 
case of a man of fall age the recital saiBceth. 
Bwkwich*! If baron and ferne be seised in right of the 
ctM,2Co.66. ^Q^^ or by Joint purchase during thecovffr 
tore, and they join in a fine ; the baron cannot dedire 
the. nse for longer time than the coverture, and the 
ferne cannot declare alone, but the use goeth according 
to the limitation of law nnto the feme and her heirs: 
bat they may both join in declaration of the tue is 
fee ; and if they sever, then it is good for so mach of 
the inheritance as they concnr in ; for that the Uw 
aocoanteth all one, as if they joined. 

As, if the baron declare an ose to I. S. and his hört» 
and the feme another to I. D. for life, and then to L S. 
and bis heirs, the use is good to I. S. in fee. 

And if upon examination the feme will declare the 

1 1 haye omitted the words '' for mouey;* which are in all ediüoM «o^ 
MS8. 1 hftYe Seen. 
s So HaiL MS. S29. ibr the common reading ^ proTed." 
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to the judge, and her hmbaiid agree not to it, it 
ii TToid, and the baroii's ose is only good ; tbe rest of 
the Tise goeth according to tho limitation of law* 

^ But if tlie hu.sband discoiitiime Üie wite*s land ; 
a!thou|rh the ferne join with hiiii hy deed, yet the hus- 
baiid's declaration i» gotxl t>f the inheritanco. 

When divers in remainder join with the tenant of 
the fireehold in a lawful conveyance wherein all re- 
maiiiders do concur, and they sever in declaration of 
the Tise, everj^ inan*ä declaration shail be good ibr bis 
own estate, But if they do not all concnr that have 
estate^ but that the conveyance is tortious in any part, 
tben the declaration of the tenant of the IVeehold is 
ooly good. Äs^ if tenant for life be, the remainder in 
tail, tlie remainder in fee ; and they join in a fine and 
declare uses «everally; tenant for life to I. S.» teiiant 
in taU to L D., and t<;nant in fee to L N, ; L S, hath 
pmr vie of the tenant for life, !♦ I>* hath to bis heirs ai 
long m tenant in tail hath heirs of bis body, and I. N. 
hath the ab^^olute fee. 

Contrary law, if tenant for life or in tail and he in 

the remainder in tail join in a fine witbout hini in the 

rrmainder in fee, and tenant in pc^aession declareth to 

I. 8. and tenant in remainder to I. D. : I. S.^ hath tlie 

hob fee simple; and it shall not enure by way of 

leckralion of use of aeveral moietiea, m if Uiey had 

seised. 

...int m possession and he in the remainder 

in a fine, where there is a mean remainder 

'th not» and they «ever in declaration ; 

^^-i^ion's deelaration ia good only. 
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So, if tenant in tail snffer a common recov^ 
wherein he in the reversion is vouched und. j<>in 
yet the declaration of tenant in tail ia only gmid. 
Bat if tenaiit for life, th^.' i-eiiiaimkT rn tniT. V-' : a 
tenant fbr life sufFer a common recovery, wheieiii h» ii| 
remainder is prayed in aid or vouched ; there the d^^^o* 
laration is good, of tenant for life only for his life, s^nd 
elf tenant in tail for the rest : but if it had not been an 
immediate remainder in tail, then the tenant fbr life'5 
declaration had been good for the whole fee-siniple. 
If two tenants join in conveyance and sever in dec- 
laration, it is good severally for their moieties. 

But if disseisor and disseisee join in a fine and sever 
in the declaration of the use, the declaration of the 
disseisor is only good. 

If the feoffee to use and cestid qtie use before the 
Statute join in feoffinent to one that hath notice, and 
sever in the declaration of the use ; the declaration of 
eestui que use is only good. 

The feofFor or grantor that hath the use is the only 
person that may declare the use, and the declaration 01 
the feoffee is utterly void. As, if I make a feoflineu^ 
in fee, and the feoffee by his deed declare it to be ^ 
the use of I. S. ; it is void. 

But you must intend this rule of those that are feo^' 
for and feoffee upon the original conveyance, and i»^ 
upon a perfective conveyance which was induced. J^^ 
if I covenant that I will infeoff I. S. upon condition ^ 
re-infeoff me, or covenant that I will levy a fine wi**^" 
a render to myself, and this re-feoffment or this renc^^ 
shall be to the use of I. D. : now, upon the matte:? ^> 
I declare an use upon a conveyance wherein I w^ 
grantee or feoffee ; but yet it is good. So, if I cov- 



BEADING ON THE STATUTE OF ÜSES. 858 

Miant with divers persons, and the words are " It is 
tovenanted and granted between the parties : " yet 
€ the rest declare new uses before the execution of 
.le estate, it is nothing: but if I declare new uses 
without their assent to it, it is a good countermand : 
ts shall be more fiilly shewed in my division of coun- 
;erniands and revocations of uses. 
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NOTES. 



Note A. (Page 284.) 

Bacon has nowhere told us what he considered to be ibe tnie 
n*5ult of Chudlcigh's case; and I confess I have not becn ablc 
tully to satisf'y luysielf as to bis opinion. 

The majori t}* of the judges, and Coke, the reporter» certainly 
maintained the do<*trine of the scintilia Juris ; viz. that in all case» 
where there were liniitations of uses not at tlie time vested, th« 
ultiuiate exocution of them dcpended on a ccrtain right er vestige ^ 

of estato remaining in the original feoflees, and was theretbre 
liable to bo siisjwndiul by any event which put this right in abcy* 
anee, and desti-oycd by anything whioli absolutely barred their i*' 
entr\'. This doctrine, it may bc observed, would apply equali'5 
to ?hifting and springing uses as to thoac in the nature of co^^' 
tingent remainders ; the question in all cases would be, when tt^ 
time or contingoncy arrived, whother the feofTeest had then a ng0^ 
to enter, or were barrcd by their own act or otherwise. 

This doctrine Bacon urged in his Argument, but I think ther^^^ 
are indications that he doubted ita soundness ; l at all events, \^^' 
emphatically repudiate* it in this Reading as a "conceit/ ^ 

Neither does hc in the least incline to the opinion of some of th^^ 
judges (which was also Coke's, pp. 129b. and 132a.), that the dt^^ 
cision tended to invalidate all limitations which art^ «'ontrary to th^^^^ 
rules of the common law : for the whole drift of this treatise is t^^^^ 
maintain uses, not as " imitations of possession," but as guided ^n^^^^ 
the intention of the settlor; aud moreover he puts mauy cases o^^^^^^ 
shitVing uses in his Division. 

1 Stv his obson-ations oii the law before tlic Statute, as riMiiarke«! o^^^^^ 
Iwlow. 
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But neithcr is there any indication of his holding the doctrine 
that has ultimately prevailed, aiul founds itself, as to one branch, 
on Chudleigh's case ; viz. that wherc the use limited is one that 
might take efieet as a remainder at comiiion law, it shall havc the 
incidents of a common law remainder, and is liable to fail on the 
detennination of the preeeding eatate ; but that when it is in its 
creation iiidepcndent of particular estates and therefore does not 
resemblo a common law n'main<lor, it shall, if not void at the first 
as a perpetuity, be indefeasihle. There is no indication whatever 
of his having distingui;(hed botween these two classes of liniita- 
tions, and there is one case at U»ast (p. 344.) which absolutely neg- 
atives such a supposition. He there states tliat on a feoffmcnt to 
the use of the feoflbr's wife for lifo, remainder to his unboni child, 
remainder to B. in fee, although the wife die beforc the birth of 
this child and B. comes into possession ; yet on the subsequent 
birth of a child by another wife the estate shall dcvest from B. and 
comc to the child. 

I think a comparison of this supposed case with Chudleigh's, 
viewed in connexion with some passages of Bacon's Argument, 
may help us to his real opinion. 

In the supposed case the first estate detennined naturally, and 
B. was in under the limitations of the settlement : in Chudleigh*s 
case the trustees' estate was forfeite<l, and the plaintifT was in by 
wrong and without privity witli the settlement, Now Baron ar- 
gue<l that "the Statute succeeds in oflice to the feofTeos," and 
um|ucstionably this reniaine<l his deliberate opinion in Opposition 
to the theor}' of tlie scintilla. But he also argued tliat " the Stat- 
ute did not alter the law as to tlie raising of uses, but only to draw 
the possession after them," and that theri'fore as *' a contingent use 
could not riso at common law if the i)Ossossion of the feoffees was 
estranged, no more can it now." Now, putting these two passages 
togcther, the " estrangement of the possession of the feoffees " be- 
fore the Statute seems to answer to the estrangement of privity of 
estate at the time when the Statute sliould (as expressed in other 
paioages in the Argument, though with the intermixtun^ of lan- 
guagc adapted to the doctrine of the tfcintiUa he was tliere au\y- 
porting) receive the estate from the existing cestui que u.<e, and 
deliver it over to the persnn ontitled on the contingency. In 
short. 1 incline to think Bacon held that all uses not vested in pos- 
session or remainder at their creation stood on the same footing, 
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and were not mffected by any act or omunon of tiie faoflfeei to 
oaet (whoee fbnctions were gone as soon as crealed)« bot «m al 
liable to be barred by any acts of those who had tlia VMted flütttli 
which operated to destroy or suspend thooe estatea. 

In bü ai^gument in Stauhope's case '^of BeToeatioii of Uatii'cf 
which the date is prcsuinptively dnring his SoKcitor-G^neraUnm 
and certainly later than 2 Jac, he cites Chudleigh's case (nnder 
the name Freine v. Dillen) as an authority ibr the position that 
^it is safe so to construe the Statute of 27 Uen. VIII., as that uiei 
may be made subject to the roles of the common law/' which cor- 
responds well enough with the use now-a-days made of the case ; 
but Uns was after Ck)ke'8 rcport of this and Archer's case, and 
after many other decisions, and cannot help us much, I think, in 
settling Bacon's opinion in 42 Eliz. 



Note B. (Page 293.) 



Bacon*s application of this principle to the docision of the 
^^ great and principal doubta '* of his dar is not extant It seema 
to me clear that he niust have expounded it to the niaintenauce, 
generally, of springing uses, &e., according to the intention of the 
settlor, which oiight to guido " the private eonscicnce of the feof- 
fee ; " and that the " gencral consoience of the realm " would be 
called in, partly to ^' consult with the rule^ of law, where the inten- 
tion of parties did not specially appear,** (which would exactly hil 
the final interpretation of Chudleigh's case) ; and partly perhaps 
to condemn and avoid attempts in fraud of the policy of the law, 
as was ultiniately done in regard of pcrpetuitics by setting a posi- 
tive Hmit within which futurc uses not limited by way of remain- 
der must rise. I suppose it to have been in aid of this latter 
function of Chancery that he, just below, invokes the aid of par- 
liament 



Note C. (Page 307.) 

This Observation has been thought inconsistent with that in s 
p. 290., that " an use is no covin," the sense of the last-mentioned J 
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p&ssage being obscured in thc editions by the wronn; read inj! wliich 
fbllowed. In Bat'on's tiine and in bis view, tbe point was not, I 
thinic, without 8ome practical l)caring. It was a question whetber 
uses were to be looked upon as abuscs and frauds on thc policy of 
the law, which were only to be tolerated bccause so inveteratc, 
but to be j«>alously watched and restrained ; or whether they were 
cssentially tbunded in the necessitiea of society aiid thercfbre sanc- 
tioned by " the common law, which is common reason," and were 
only accidentally ministerial to frauds and covins. Racon adopts 
this latter view, and wonld accordingly give the Statute a liberal 
interprutation. His definition of an use is : a general trust of the 
land, as distinguished from a " confidcnce" or special and tempo- 
rarj- trust. But he here infers from history that what le<l to the 
habit of putting land into use — i. e. of pennanently separating 
the etpiitable from thc* legal ownership — was the special unlawful, 
and not the special lawful, intent, — the covin, and not the confi- 
dence. And it is indeed obvious that an unlawful purposc could 
only be carried out by making the lawful ownership appai'ently 
general, with a secret understanding al)out the use to be made of 
it ; when^as a legal purpose niight have been ahvays ma<le appar- 
ent on the fatre of the deed of fcoffment, and a re-entry provided 
for on the füll Performance or the neglect of it 
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I UNDKR8TAND ncitlier the doctrine Bacon here intends to lay 
down, nor the arguments by which he supports it : and, so far as 
I have any apprehension of what may be nieant, it seems to be 
out of place here. As thc pa<sage bears ujwn thc interpretation 
of his views on the controversies of the day, I will State my dilfi- 
Guliies at some length. 

As to the dn<*trine itsclf tliere can be no doubt at all that Bacon 
(lid not mean that contingent usos in gt^ncral are void in their 
«•reation since the Statute, nor to dcny that the Statute moddlcs 
with them in some sense. Even those who held that, until thc 
time for vestins, a scintiUa jnrh remaincd in the feoffccs on which 
the Statute worked when it bccame an estate or right of entry, can 
liardh" have denied that this scintilia was the creation of the stat- 
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Hie reason which follows, why " the Statute meant not to exe- 
estB condngent use8 " is one which hc also alleges in the Argu- 
ment Before Pophain and others had given their judgment, one 
can conceive that Bacon was unaware or had forgotteu that such 
a contingent use as the one in that case — a contingent remainder 
to an uubom child — might have been limited at common law by 
the feofTee ; but the repetition of the opinion here aftor that judg- 
ment, of which Bacon certainly had a füll report betöre him, is 
puzzling. The only atterapt at explanation f can make (and that 
not satisfactory to my own mind) is that the condngent use seemed 
to Bacon essentlally distinct from the contingent remainder, ina»- 
much as the former allowcd the subsequent cstates to vest and 
acted as a shifting use to devest them afterwards when the contin- 
gency arose, whereas the latter made all subsequent estates, liko 
itself, to be in abeyance : the fcoffee, therefore, before the Statute 
could not create legal estates with incidents similar to those of the 
contingent uses until the contingency arose. See in the Division, 
p. 848. 



Note E. (Page 380.) 

Here again I think there is a confusion between the estate of 
the feoffee and the right to the use. If any inference at all is tu 
be drawn fpom the occurrence of the wonls ** title " and ** right " 
here, it would seem to be that (contrar}' to Bacon's former posi- 
tion) a right as well as an actual posscssion may be held to an 
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PREFACE. 



I HAVE already expressed mj belief that this treatise 
is not Bacon's, 

In point of externa! t'vidence tlie case stamb tltus : 

1, The onlj Uva MSS. I am aware of, Harl, MS. 
1201 < and Sloane M8. 4263., have no name of the 
autlior, They are diflerent texts, though more resem- 
bling each other than eitlier doe^ the tirst printed one, 

2. The imjmmatm' for the Ki^t edition — at least it 
bears date the year of the fii-st edition, — is givmi by 
Archbishop Sancroft, cited in Blackburn's edition of 
Baeon, as followsj 

'* June 3rd, 1629, Sam. Maunsell, utter banister 
of the Middie Temple, having perused this book, a^ 
tesied Jt ta be very usäeful to all young students of the 
law and Würthy to be iuiprinteJ;*' and then, "^ Lam- 
bi*thm Junii 4^ 1629, ui in alhud arte altem riuus 
judlch^ libdli hujim impimendi potestatem facio, 

'' Johannes Jefteray," 

This does not seem to me to be the way in which a 
work known or supposed to come from such an author 
would l»e spoken of or licensed; and, aeeordiiigly, 
3* The first shape in wliich it appeared in that same 
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jear was unonTmotis^ and («5 ap|iears by the pre&ce) ] 
wjtlKmt anj suspicion of the aotltor^bip, br way of | 
comj)iitiiou lo a fi-agment of Sir Joliu Doderidge*« 
Mtit^lhh Law^cr* Tliis latter is then? endüed " The 
LatPi/ers' U^kt : or a due clirt»ctioti for die study of the i 
law, Ä'C*, by the reverend and leamcMl pnafessor therEv 
of, pJ- D. ;" and tlie Ute of the Law is ^^anoejced for 
aflinity of the subject," The Prefece b aUo aiiony- 
tnQii!^^ and beginn ihus : *• I present unta you two chil- 
dreii, the one whert*of hath an author unkuown, the 
otlier a tatlier deceased/' Now Doderidgo wai al- 
ready d<.*äd, and mnst: have been easilj recognisable a$ 
*' J* !>/* He would seem therefore to be the anthor 
refeired to in the secund brancb of ihe seDtenee ; and 
hence I conclude again that the antlior of the other 
Trjict wajs unknown. 

4. Both ihese treatises were next pnblished by other 
particÄ, th« '' Assignees of John Moore, EHjre./' sep* 
amtely^ and in con&ectitive years ; Dodendgt*'s treatise, 
— now coniplete and with its new title^ — in IBäl^ 
with a preface stating it *' was heretofore obscurefy 
printed by an inipei*fect copy from a ihen unknown 
anthor," and was now printed "in fair light by th« 
author's own copy written (for the most pari) with 
his own hand : ^' — all of w hieb I extract to shnw that 
these ptibUähers kaew the value of an authentie jiedi- 
grt?e whcn they coidil fiimish it, 

The other treatise, Ths Use of ths Law^ they ptib- 
lished in 16S0, annexed to the MajdmM^ then first puli- 
lished, but with no preface at alh Tbere is a geiK*r*J 
title-page and also a particular one to each treatise ; 
and that to T}m U»e tf the Ltiw has ** by the Ljjrd 
Verulain, Visconnt of St. Albans/' Now thia cannot 
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have beeil the title actiially on a MS. coming, or tex- 
tually copied, from Bacon's own Colleetions, unless \ve 
suppose it to have beeil writtcii witliiii tlie last few 
years of Bacoii's life.^ I do not tliiiik aiiy oiie will 
believe, on the internal evidence, that it can be the 
product of his niaturer yeai's ; and I therefore conclude 
that it was not from any MS. evidence, but on soine 
otlier now unknown ^ound, that the Assignees of 
John Moore gave the authorship to Bacon. 

5. It mnst liowever be said that the authorship so 
asserted seems to have been accepted without hesitation 
from that time forward, unless Archbishop Sancroft's 
note may be taken to iniply a doubt. It is in Rawley's 
list at the end of the liesuscifafio, and the printed book 
was, with other of ßacon's then published works, giv- 
en to (and now reinains in) Gray\s Inn Library, by 
Bacon's relations Nathaniel and Francis, in 1()85. 

The work is not inentioned in the ComnwntariuH 
Solutus ; but neither is the lieadhifj irn Usca : and the 
negative argument niust not tlierefore be too much 
pressed. Still the inference seenis to be that, if the 
work be genuine, it was either out of Bacon's liands or 
uncommenced in 1608. 

This is, so far as I know, the whole external evi- 
dence on either side. It inay be fairly suinined up, 
I think, by saying that no MS. seenis ever to have 
been seen wherein the work was other than anony- 
mous ; but that the second publishers, without alleging 
any reason, gave it out as Bacoi/s within fbur yuars 
after his death ; and that this ascription has been ac- 
quiesced in. 

1 <Jenerally. I think, late copics of Bacon's authentic workrt continue the 
**Mr. F. Bacon/' or '* Sir F. Bacon," of the Originals thcy are taken from. 




The mternal evidence is, to m%f neüfy ^aeUit 
a|!uifesl it ; bot this mnst be in a greal mettntfe WiMr 
ibr eftdi num's personal imprearion, and I oüi mkf 
IcieAr stale mj own. 

1. As to style : I do not ihink it waaM bäte bete 
possiUe ibr Bacon to have written so manj consecotive 
peges on any snbject, however dry and technical, with- 
oat scmie toms of expression, some illustrations, some 
Unts of a ränge of thought bejond bis immediate sab- 
ject, wbich wotdd at once be feit to be characterbtic 
of the man ; and I cannot perceive any one passage of 
the kind. The treatise is favourablj distinguished firom 
many others of that time by freedom from pedantic 
afiectations of classical or scriptural leaming and phi* 
losophy ; bat if it is iree from the spurious pretence, it 
is equally so irom the thing itself. 

2. The matter of the treatise may, as Mr. Maunsell 
says, have been very useful for young students, bat 
the method seenas to be peculiarly unlike Bacon's, 
and indeed childish. In any known treatise of Ba- 
con's, whatever eise may be unfinished, the preface 
and introduction, the laying out of the plan and con- 
ception of the work, are perfect : it is obviously the 
first Step he took, and he often went no ferther ; and 
if such preface was lost or was in fact never written, 
the body of the treatise might be aphoristic, but never 
ill planned. Here, in a work on the use of the lai», 
L e, its application to private rights, we have nothing 
proposed for discussion but wrongs of violence to thrf 
person« the ways in which men may dispose of (and, 
-we miKSl infer, acquire) property, and (perhaps) the 
iBirnhldiig to slander: no such heading (to enlarge 
w ijEtbnr) as that of wrongs to property. Then we 
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have an cnuiiicration of some half dozen orimes and 
their punislimcnt ; and then a f resh passage to the Con- 
stitution of Courts of justice, and tlie power of con- 
stables and officers of the peacc. Tlien we pass to the 
head of property in land ; under which we have in the 
first rank, special occupancy ; next (witliout any pre- 
vious division of estates) the law of descenL Next, 
the whole doctrine of tenures is introduced as an ac- 
cessory, — the law of escheat^ viewed as a mode of 
aequiring land, being the principal subject; and then, 
under the title of conveyance^ we get some general no- 
tions iÄ the divisions of estates according to our law, 
beginning with leases for years, and passing on through 
estates tail to fee-simple ; and, finally, — without any 
attempt at defining the differcnce between real and 
personal property, except obiter and at the very end 
of the treatise, in an enumeration of the things with 
which an executor may meddle, — we have the ways 
in whicli property in goods may be acquired. Surely 
Bacon could never, — at least after his scliool-boy days, 
— have composed a treatise on such a plan. 

3. The historical or antiquarian views which occur 
are distinctly opposed to Bacon's autlientic opinions. 
This treatise attributes all our laws and Constitution to 
the Conqueror ; and herein ospecially, Ist, the institu- 
tion of constables, and 2ndly, of Shires, County Courts, 
Courts Leet, &c., all of whicli are alleged to have been 
erected suljsequently to, and in ease of, the King's 
Bench ; which latter court, moreover, is supposed it- 
self to have first conie into existence when the Con- 
queror grew tired of doing justice in his own person. 
Now not to dwell on the absurdity of all this, Bacon, 
when Attorney General, and again after his fall in his 
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pvopositioii^ for & Digest of the Laws^ aaserts tb 
"Aejr are as mixt as our language^ corapoujidcd 
British. Roman ^ Saxoa^ Danish» Norman customs i ^' 
and in t-be Änmter» to tkt' quesÜotis ^yropoBcd h^ Sir 
Alexander ßatf^ he makes the institürion of constablea 
and diri>ioa of the territory into Shires, &c*j of Saxon 
or earlier origin. 

While rejecting this treatise as Bacon's on these 
groonds, I maj o£fer the Suggestion that one of his 
commonplace books maj have fiimished some of the 
materials for it, and that this maj account for the 
whole being put upon him. 

Hie tezt here given is mainly from the two MSS. 
above mentioned ; and where thej differ I have genei^ 
allj pieferred the Harl. MS. which seems to me the 
more genuine : the Sloane MS. is obviously corrected 
in its antiquarian paragraph, and I think not bj the 
anthor. But I have noted some of the more impor- 
tant variations of the text, so that the reader may 
judge for himself. 
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THE USE OF THE LAW. 



The use of the law consisteth principally in these 
two things : the one, to secure men's persons from 
death and violence : the other, to dispose the property 
of their goods and lands.^ 

For safety of persons, the law provideth that any 
man Standing in fear of another may take his oath 
before a justice of peace, that he standeth in fear of 
his life ; and the justice shall compel the other to be 
bonnd with sureties to keep the peace. 

If any man beat, wound, or maim another, [or give 
out false words that may touch his name,] the law 
giveth [an ^ action of the case, for the slander of his 
name ; and] an action of battery, and an appeal of 
maim, by which recompense shall be recovered to the 
value of the hurt and damage. 

If any man kill another with malice, the law giveth 
an appeal to the wife of the dead, if he had any, or to 
the next of kin that is heir in default of a wife ; by 

1 The printed edition ha» " three things," the " third" being " for pres- 
ervation of their good names from shame and infamy." 

2 The parts in bracket« are omitted in Sloane MS. ; and the form of 
the »entence, in which the damages seem grammatically attributable 
only to the action of hatten-, &c., inclines me to think that thene are 
■dditions. 
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•hue and ery agftinst murderers, majislajerif thie^üi 
and robbers. M 

Of thfs ofBce ofeons table there were high coostables 
and j>etty constal>lei^ ; high constables, two of eveiy 
hundred ; petty constables, one in every WUage* Thej 
were in ancient time all äp[M>iirt<^d hv ihv sheriff r^f the 
shu^ yearly, in the court called the Sheriff 's Tum, and 
there they received their oath. But at this day they 
are appointed and swom either in the Law-day of that 
precinct wherein they serve, or eise the high constables 
in the sessions of the peace. 

The Sheriff 's Tum is a court very ancient, incident 
to liis office, and began upon this occasion. 

At the first ^ the Conqueror taking upon him to do 
justice in his own person, found that he conld not afe- 
tend to it, and hereupon erected his Court calied the 
King's Bench, appointing men studied in the knowl- 
edge of his laws to execute justice as Substitutes to him 
in his name ; which men are to be named Juaticumi 
ad placita coram Rege tenenda assi^ati : one of thon 
being CapitaKs Justiciariiis called to his place by the 
King's writ ; the rest in number as pleaseth the king, 
(of late but three Justiciarli^^ holding by patent. 

In this court every man above twelve years old was 
to take his oath of allegiance to the King were he 
Norman or Saxon : also, if he were a freeraan and not 
bond,2 he was to put in pledges for his allegiance to the 
King : if he were bond, then his lord was to answer 
for him. In this court constables were appointed and 



1 The printed text has : " it was erected bj the Conqueror and called the 
King's Bench." 

2 i* bound " in MSS. ; but I take the meaning to be bondsman, and have 
adopted the modern spelling. 
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swom ; breakers of the peace pimislied by fine and im- 
prisonment ; the partics beaten or hurt recompensed 
npon complaints with daina^jes ; all appeals of murder, 
luaim, or robbery, deeided ; contenipts against the 
crown, public annoyances a*:^inst the people, treasons 
and folonies, h(»ard and determined ; and all other 
matters of wrongs for lands or goods between party 
and paity.^ 

But the King seeing the realm grow daily more pop- 
nlous and that this one court could not dispatch all, 
did first ordain that his marshal should keep a court for 
controversies arising within the verge, which is within 
twelve milcs of the chief tunnel'-^ of the court. 

But this Court did but ease the King's Bench in 
matters only concerning debts, covenants, and such 
like, of those of the King's hoa<«ehold only, never deal- 
ing in breaches of the peace or concerning the crown 
by any other persons, or any pleas of lands. Insomuch 
as the King, for farther ease, having divided this king- 
dom into counties, and committing the charge of everv 
county to a count, cv)w^», or earl, did direct that those 
earls, within their limits, should look to the mattere of 
the peace, and take charge of the constables, and re- 
form public annoyances, and swear the people to the 
crown, and take pledges of the freemen for their alle- 
giancc. For which purpose the count did once everv 
year keep a court, at which all the people of the county 
except women, clergy, childrcn under twelve, and aged 
above sixty, did appear to give or renew their pledges 

1 The Sloane MS. in this place »how» the band of a corrcctor who was 
»war« the SherifT's Turn wa«« not n 8al>5titut€ for the King's Ben«h, )»y 
makinf;i: siindry clumsy ndditiom^ to the text os it Stands in Harl. >fS. 

* " tenell " is tlie word used in 2 atat. 13 Rieh. H. c. 3., and the transla- 
tion in Ruflfbead\s StotuU» is " lodging.*' 
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And that court m» oftlled Vbiit fimti 
fmt^u M Tiew of the Pledges of Freameo, or« 2l«wi 

At which meeting or conrt there feil, by o c cm iw i of 
A^ gnmx aasemblies, much bloodshed, acaxeitj of Tkrth 
tttkw nraünies, and the like mischiefe which are incident 
1» tlie congr^ations of people ; by which the King 
wTto moved to allow a subdivision of every couiitjr into 
knndreds» and every hundred to have a court, where- 
wito the people of that hundred should be aasembled 
Kwice a year for survey of pledges, and use of that jus- 
tice that was exercised in the former grand court fbr 
the county : and the count or earl appointed a bailiff 
«nder him to keep these hnndred courts. 

Bul in the end, the Kings of this realm found it 
necessary to havc all execution of justice immediately 
&onk themselves, by such as should be more bound 
than eark were to that service and readily subjcct to 
correction for their negligence or abuse, and therefore 
took to themselves the appointing of sheriffs yearly in 
every county, calling them ticecomites^ and to them 
directed such writs and precepts for executing justice 
in the county as feil out needful to have dispatched, 
committing to the sherifF cmtodiam comitatus ; by 
which the earls were spared of their toil and labour, 
and it was laid upon tlie sherifis. So as now the sheriff 
doth all the King's business in the county ; that is to 
say, he is judge of this grand court for the county, and 
it is now called the Sheriff 's Tum ; and also of all 
hundred courts not given away from the crown. 

He hath another court, called the County court be- 
kn^g to his office, wherein men may sue monthly for 
ddyts or damages under forty Shillings, and may have 



TUE ÜSE OF THE LAW. 379 

writs to rcplcvy their cattle distrained and inipounded 
by otlicrs, and thcTe try the cause of the distress ; and 
by a writ called jasticiea^ a man inay sue for any sum ; 
and in this court the sherifF, by tlie King's writ calied 
an exiyentj dotli proclaim men sued in courts above to 
render their bodies, or eise they be outlawed. 

The sherifF doth servc all tlie King's writs of process, 
be they summons or attachments, to compel men to 
appear to answer the law ; and all writs of execution 
of the law according to judgments of superior courts, 
for taking of men 's goods, lands, or bodies, as the case 
requireth. 

^ Of tliese hundred courts there is a Jurisdiction 
known and certain ; and that is, first, to doal in such 
things as the sheriff in his Tum miglit do. And they 
be in common si>ecch called Law-<lays or Lcets, to be 
kept twice a year. But the content, precinct, and 
limit of the court is uncertain, for that all hundreds be 
not equal nor guided by any certain rule of content, 
but long since allotted out and by use to this day well 
known in their bounds, some containing in them divers 
vi Hages, some fewer. 

The hundred courts were most of them granted to 
religious men, noblem cn, and others of great place. 
And also many men of good quality liavc obtained by 
charter, and some by usage, witliin manors of their 
own, the liberty of keeping Law-days, and to use there 
the justice appertaining to a Law-day. 

Whosoever is lord of the hundred courts is to ap- 

point the two high constables of the hundred, and also 

is to appoint in every village a petty constable, with 

a tithing man to attend in his absence, and to be at 

1 This is not in the printcd text, and doos not seem wcU flttcd in. 
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Bee the peace maintained ; and they were called tu tlie 
oflBce bj^ the King's writ, to continue for term of their 
lives, [or at the King's pleasure.] ^ 

For this Service, choice was made of the best nien of 
calling in the country, and but few in a shire. 

They miglit bind any man to keep the peace, and to 
good behaviour, by recognizance to the King with sure- 
ties ; and might by Warrant send for the party, direct- 
ing their Warrant to the sheriff or constable as they 
please, to arrest the party and bring him before them. 
This they used to do wheii complaint was made by 
any man that stood in fear of another, and so took his 
oath ; or eise, wlierc the conservator did himself, with- 
oiit complaint, see the disposition of any man inclined 
to quarrel and breuch of tlie peace, or to misbehave 
himself in some outrageous course of force or fraud, 
there by his own discretion he might send for such a 
fellow, and make him find sureties of the peace or good 
behaviour, as he sliould see cause ; or eise commit him 
to the gaol if he refused. 

The judges of the King's Bench ^ at Westminster, 
barons of the Exchequer, master of the roUs, and jus- 
tices in eyre and assizes in their circuits, were all, with- 
out writ, conservators of the peace by their office in all 
shires of England, and so do continue to this day. But 
now conservators of the peace by vvrit are out of use ; 
for that in Heu of them there are ordained justices 
of ]3eace, assigned by the King's commission in every 
county, which are removeable at the King's pleasure ; 
and the power of placing and displacing justices of the 

1 TIÜ8 is omitted in Sloanc MS. 

« The printed text and Sloane MS. have '* either bench." It will be 
obften-ed that the institution of the Common Plcas is dcKcribed as subse- 
quent. 
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partj with sureties bj recognizance to the King to keep 
the pcace, and also to appear at the next scssions of the 
peace, At which next sessions, when every justice 
of peace hath there delivered in all his recognizances 
80 taken, theu the parties are called and the cause of 
binding to the peace examined ; and both parties being 
heard, the whole bench is to determine as thcy see 
cause, either to continue the party still bound, or to 
discharge him. 

These justices at the sessions are attended with the 
constables and baiUfis of all hundreds and libcrties 
within the county, and with the sherifF or his deputy, 
to be employed as occasion shall serve in executing the 
precepts and directions of the court. They proceed in 
this sort : the sherifF doth summon twenty-four discreet 
men, freeholders of the county ; whereof some sixte^n 
are selected and swom, and have their charge to serve 
as the grand Jury, to enquirc and present all offences 
which the justices can dcal in : to whom all persons 
grieved prefer Bills of Indictment ; and they being 
found and presented by the grand Jury, the party in- 
dicted is to traverse the indictment, which is to deny it 
to be tnie, or eise to confess it, and so submit himself 
to be fined as the court shall think mect, regard had to 
the offence, except the punishnient be certainly ap- 
pointiMl, as often it is, by sj)ecial Acts of Parliainent. 

The justices of peace are raany in every county. 
And to them are brought all traitors, felons, and other 
malefactors of any sort upon their first apprehension in 
the county ; and that justice to whom they are brought 
examineth them, and heareth their accusation, but judg- 
eth not upon it ; only if he find the suspicion but light, 
then he taketh bond with sureties of the accused to ap- 
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pear either at the next assizes, if it be matter of 1 
or felonj, or eise at the quarter sessiona, if it be oon- 
ceming riot, misbehavionr, or some other small oflfenoe. 
And he also bindeth to appear there and give testi- 
monj and prosecute the accusation all the aocnserB ind 
witnesses ; and so- setteth the party at large. And at 
the assizes or sessions, as the case falleth out, he cerd- 
fieth the recognizances takcn of the accused, accuseis, 
and witnesses, who being all there called, and appear- 
ing, the cause against the accused is dealt in according 
to law for bis Clearing or condemning. 

But if the party apprehended seem, upon pregnant 
matter in the accusation and examination, to the jus- 
tice to be guilty, and the offence heinous, or the of- 
fender taken with the mainoury then the justice is to 
commit the party by bis Warrant, called a mütimus, 
directed to the gaoler of the common gaol of the coun 
ty, there to remain until the assizes come. And then 
the justice must certify bis accusation and examination, 
and retum the recognizance taken for appearance and 
prosecution of the witnesses ; so as the judges at the 
assizes may, when they come, readily proceed with bim 
as the law prescribeth. 

The judges of circuits as they be now, are come into 
the place of the ancient justices in eyre, called jmtid- 
arii itinerantes, by which the prime Kings after the 
Conquest, until Hen. III. 's time especially, and after 
that, in lesser measure, even to Rieh. II., did execute 
the justice of the realm. 

They began in tliis sort: 

The King, not able to dispatch matters in bis own 
person, erected the Court of King's Bench : that not 
able to do all, nor meet to draw the people all to one 
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place, there were ordaiiied counties and tlicn sheriff's 
turns, hundrcd courts, and particular leet, and law- 
dajs, as is before mcntioned ; which doalt only with 
crowii matters for tlie public, but not with private titles 
of lands or goods, nor the trial of grand offences of 
treasons and felonies. But all the counties of tlie realm 
were divided into six circuits, and two leamed men 
well read in the laws and custonis of the realm were 
assigned by the King's commission to every circuit, to 
ride twice a vear through those shires allotted that 
circuit, making proclaniation bcfbrehand a convenient 
time, in every county, of the tinie of their coming and 
place of their sitting, to the end the people might at^ 
tend them in ever}' county of the circuit. They were 
to stay three or four days in every shire, and in that 
time all the cause^ of the county were brought before 
them by the parties grieved, and all the prisoners in 
the gaols in every shire, and whatsoever controversies 
arisen conceming life, liberty, lands, or goods. 

The authoritj' of these justices in eyre is [in part] ^ 
transferred by act of parliament to justices of assize, 
which be now the judgcs of circuits ; and they do use 
the same course that justices in eyre did, to proclaira 
their coming every half year, and the place of their 
sitting. 

The business of the justices in evre, and of Bat the utAt- 

... n . i«i •* 11 u^ of Mag. 

the justices of assize at this day, is much les- char. cap. ii. 
sened ; for that, in Ilen. III. 's time, there gaSSa it^ws. 
was erected the Coiu-t of Common Pleas atjrfa«<a«o« 

___ . • 1 • 1 1 1 sequantur 

\\ estmmster ; m which court nave been ever eunam «««- 
since, and yet are, begun and handled the n^antur in 

/i 1 -1 1 1 1 aliquo loco 

great suits oi lands, debts, covenants, bene- «r/o, wwch 

1 Omittcd, Sloane MS. 
vou. XIV. sri 
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hauetrtmt fices, ond coutracts, and fineB mä tmovwäm 
omm^ for assurance of lands, whidi wor w«H to 
'^^'^ be either in the King's Bendi, or tim hdatb 
the jnstices in ejre. Yet the jndges of oiftaite nov 
hare five commissions bj whicfa tfaey nt«, 

One is a commission of oyer and terminer, directed 
onto them and manv others of the best aecount in the 
drcuits, selected out of all the coundes of their pre- 
dnets ; but in this commission the judges are of the 
qmrmn^ so as without them there can be no proceeding. 
This commission giveth them power to deal with trea- 
sons, murders, and all manner of felonies, offences, and 
misdemeanors whatsoever ; and this is the largest com- 
mission of all they have. 

One other is a commission of gaol delivery, that is 
only to the judges themselves, [and the clerk of the 
assizes associated to them] : ^ and by this commission 
they are to deal with every prisoner in the gaol, for 
what offence soever he be there, to proceed with him 
according to the laws of the realm and the quality of 
his offence. And they cannot by this commission de 
any thing conceming any man but those that are pris- 
oners in the gaol. 

The course now in use of execution of this commis- 
sion of gaol delivery is this. There is no prisoner but 
is committed by some justice of peace, who, before his 
committing, took his examination, and bound his accus- 
ers and witnesses to appear and prosecute at the gaol 
delivery. This justice doth certify these examinations 
and bonds ; and thereupon the accuser is called solemn- 

^ This, which in the MSS. and editions eUnds as pari of the text, before 
Ihe sentence "yet the judges, &c./' is obviously a note correcting it. 
s Omitted in Sloane MS. 
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]y in the court, and when he appeareth he is willed to 
pR»pare a bill of indictinent against the prisoner, and 
go with it to the grand Jury, and give evidence upon 
their oaths, he and tlie witnesses : which he doth ; and 
the grand jury do thereupon write either billa vera^ and 
then tlie prisoner standeth mdicted, or eise iywjraynu»^ 
and then he is not touched. The grand jury deliver 
theso bills to the judges in open court ; and so many as 
they find indorsed Ulla vera, they send for those pris- 
oners, and they read every man's indictment unto him, 
asking him whether he be guilty or not : if he say he 
is, tlien his confession is recorded down ; if he say Not 
guilty, then he is asked how he will be tried ; he an- 
swereth, By the country ; and then the sheritt' is com- 
manded to return the naines of twelve freeholders to 
the court, which freeholders be sworn to miikc. true de- 
livery between the King and the prisoner; and then 
the indictment is again read, and the witnesses sworn 
and do speak their knowledge conceming the fact, and 
the prisoner is heard at large wliat defence he can 
make, and then the jury go together and consult ; and 
after a while they come in again with a vcrdict of 
GKiilty or Not guilty, which verdict the judges do re- 
cord accordingly. If any prisoner plead that he is Not 
guilty upon the indictment, and yet will not put him- 
self to trial by the jury, he is to be pressed to death. 

These judges, where many prisoners are in the gaol, 
do in the end, betöre they go, penise every one. Those 
tliat were indicted by the grand jury and found not 
guilty by the petty jury, they judge to be acquitted, 
and so deliver them out of the gaol. Those that are 
found guilty by both juries they judge to death, and 
command the sheriff to see execution done. Those 
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tiiat refiise trial bj the countiy, they jndge to bo 
pressed to death. Some, whose offianoes $ace jjSthmg 
ander twdvepence value, thej jndge to be wUpped. 
Tbose tbat confess their indictments, thoj jndge to 
death, whipping, or otherwise, as their oflfenoe reqiiir> 
eth. And those that are not indicted at all, but the 
bill c^ indictment retumed with ignoramu% by the 
grand juiy, and all other in the gaol against whom 
no bülß at all are preferred, they do acquit by procla- 
mation : that is, they first make proclamation, that if 
any man can say any thing against them they shall be 
beard ; bat, no man coming in, then the judges are to 
declare all these acqnitted by proclamation ont of the 
gaol. So that one way or another they rid the gaol of 
all the prisoners in it. 

But becaufie some prisoners that can read have their 
books, and be bumed in the hand and so delivered, it 
is necessary to show the reason thereof. This having 
their books is called their clergy, which in ancient 
time began thns. 

For the scarcity of men that could read, and the 
multitnde recjuisite in the clergy of the realm to be 
dis{K)6ed into religious honses, priests, deacons, and 
Clerks of parishes, there was a prerogative allowed to 
the clergy that if any man that conld read as a clerk 
were to be condemned to death, the bishop of the dio- 
cese might, if he woald, claim him as a clerk ; and he 
was then to see him tried in the face of the conrt, 
whether he could read or not. The book was prepared 
and bronght by the bishop, and the judge was to tum 
to some place as he should think meet ; and if the pris- 
oner conld read, then the bishop was to have him de- 
livered unto him to dispose in some place of the clergjr, 
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as he should think meet: but if either the bishop would 
not demand him, or that the prisoner could not read, 
then was he to be put to death. 

And this clergy was allowable in the ancient times 
and law, for all offences except treason, and robbing 
churches of their goods and Ornaments. But by many 
Statutes made since the clergy is taken away for muiv 
der, burglary, robbery, purse-cutting, horse-stealing, 
and divers other felonies particularized by the Statutes 
to the judges ; and lastly, by a Statute made 18 Eliz., 
the judges themselves are appointed to allow the clergy 
to such as can read, being no offenders from whom 
clergy is taken away by any Statute, and to see them 
burned in the band, and so disc*harge them without 
delivering them to the bishop ; howbeit the bisliop ap- 
pointeth the deputy to attcnd the judges with a book to 
try whether they can read or not. 

The third commission that judges of circuits have, is 
a commission, directed to themselves only [and the 
clerk of assize] ^ to take assizes ; by which they are 
calied justices of assize. And the office of those jus- 
tices is to do right upon writs calied assizes, brought 
before them by such as are wrongfully thrust out of 
their lands : of which the number was much greater in 
ancient times than now ; the rather for that men's seis- 
ins and possessions are sooner recovered by sealing 
leases upon the ground and bringing an ejectione finna!^ 
than by the long suit of assize. 

The fourth commission is a commission to take Nm 
Prinsj directed to none but to the judges themselves 
and their clerks of assiz(»s ; by which they are calied 
justices of Msi PriuH. These Niii Prius hapi)en in 

1 Omitted in Sloane MS. 
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lands to appear at a certaiii day appoiiUed bj the 
writ, (which is the next teim hi\m\ Nim prim jmsti-- 
ci€trü no^tri ad amizm capiendas in vomüatti ptmerud^ 
Ac. üf which Würds tlie writ is üalltid a Nid Priux, 
And the judges of the circuit which in truth du ride 
the circuit in that county in tliiit vacatiüii und rneaii 
time, before the day üf appeanince appoiiited i\iv the. 
jtiry alM)ve, have» by their coomiission of Nm Pnm^ 
authority to take the ap|:w^arance of the jury in the 
cuunty betöre them, and tliere to hear the witne^scss 
and proofs on buth sides concorning the is^ue of fact, 
and to Ulke the verdict of tht? jury, aud, agjiinst the 
day tbey should have appeared above» to return the 
verdict ready in the conn, which retum is cailed a 
pQiteti, And upon this verdict, ckmring the fact onö 
way or other, the judges abo%^e give judginent für timt 
party for wbom the verdict k fbund, and for such dam- 
ages and costs ü& die jury do asse^s. 

By the trials called Nm Prim the jtirieÄ and partie^ 
are caaed of mueh charge which they should be jmt to 
ly Coming to Londi>n with their evidentes and wit- 
aesses, and the courts at Westminster are eat«3d of 
grmt trunhle tliat they should have» if aU juri^ for 
trials sJirjuld apfjear and Xry the oiuse« in tbose eourts : 
for tbe court^ above have little ease or lelsure now, d- 
tbough tbe juries come not up* Yet in ixmtters of great 
wdgJit^ or vrbere the title is intric-ate or düficuh^ the 
JDilges above upon infonnation tu them da retain those 
catises to be tried here and the jnries do at thi^ day in 
IE ' i'oine to tbe bar at We^tminsten 

[ : Ji conunis-siun that tbe justice» in tbe eircuit» 

d(> Sit by is the cüinjnission of tlie peace in every county 
(lf tbeip circuit. 
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of the peace^ htmag ad Iswfii k^ 
to be protcn t at tiie mmm %b 
m occasion shall ftll out : siid if aiijr 
tbe jndges may set a fine tipaa: iham it 
and diflcretions. Abo the ahöriffiii effff 
dno^gh the ciicuit is to attend in person, or hf 
depaty allowed by the judges, all the time 
ikej be within the county ; and the jndges may 
Um if he fiul ; and so they may fine him fbr neg- 
or nuabdiavionr in bis ofBce befbre them : and 
Ae jndges above may also fine the sheriff fi^r not re- 
tomii^, cnr not siifficient retoming, of writs before 
tiieni. 



Property in Lands is gotten and transferred : 1, By 
entry; 2, by descent; 3, by escheat; 4, [and most 
usnally] ^ by conveyance. 

I. Property by entry is where a man findeth a piece 
of land that no other possesseth nor hath title unto, 
and he that so findeth it doth enter upon it ; this entry 
gaineth the property. This law seemeth to be derived 
firom the text Terram dedit ßm Jiominum^ which is to 
be nndcrstood, to those that will tili and manure, and 
so make it yield fruit ; and that is he that entereth into 
it, where no man had it before. 

But this manner of gaining lands was in the first 
days, and is not now in use in England ; for that by 
the conquest all lands in this nation were appropriated 
to the Conqueror, except religious and church-lands, 
and the lands of Kent, which by composition were lefl 

i Omitted in Sloane MS. 
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to tlie former owners, as the Conqueror found them ; 
so that no man but tlie bishops, churches, and men of 
Kent can at this day make any higher title than from 
the conquest to any lands in England ; and lands pos- 
se^sed without such title are in the crown, and not in 
him that first entereth. As it is with land left by the 
sea, that was part of the sea : this land belongeth to 
the crown, and not to him that hath the land next 
adjoining, which was the ancient sea-bank. 

This is to be understood of the inheritance of lands ; 
viz. that the inheritance cannot be gainetl by first en- 
try. Yet an estate for another man's life may, by 
onr laws, at this day, be gotten by first entrj-. As if a 
man callcd A. having land conveyed unto him for the 
life of B., dieth ^vithout making any estate of it; there, 
whosoever first and next entereth into the land after 
the decease of A. getteth property in the land for 
the time of the continuance of that estate which was 
granted to A. viz. for the life of B. The reason 
whereof is, because no man can make title of this 
land : for the first grantor hath let it out to A. for the 
life of B., which B. yet liveth, and therefore the land 
cannot revert to him tili B. die ; and to the heir of A. 
it cannot go, for it is not any estate of inheritance, but 
only an estate for another man's life, which is not de- 
scendiblc» to the heir, except he be specially named in 
tlie grant : viz. to him and his heirs : as for the execu- 
tors of A. they caimot have it ; for it is not an estate 
testamentary, that it should go to executors as goods 
and chatteis. So as in truth no man can ontitle him- 
self imto the lands ; and therefore the law preferreth 
him that first entereth, and he is called occitpans^ and 
shall hold it during the life of B. but must pay the 
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dmh «Hier nla Am hmk, «d boUelk 1^ 

; SU aa Imt the r^ghi hm. 
And if furh piVMa, ftb«Uir or üwilifir» («a as Am 
■th <{tiieft pOiwmoD fire jcnn ipe%i antif im 
^) dd ccmtniiie their iMmi wiom, wad Se atiwaj , 
sivl tbc kuci <t»ceiid 10 bii beir^ tkejr l^i« gsine«! the 
rigfat Um tliii powemm €f tbe knd ^piwl Ima tliBft butfa 
fight tOl be feeorrer it bj fit aetiofi ml m% tbe cobiiiioii 
kw. And tf tt be mil med fiir ^ tbe aommcm law 
wttUti ihrKscofie v«ars after tbe disseisiii of abafcemeiü 
aonunittCH], the rij^t oimer hatb hmi hk n^bi hj tbal 

And ff a man halb diFers cbildrerit and tbe i4der^ 
bdng a ba«tiipj^ dfiih etiter into tlie land and enjoyetfa 
i! quietly dttrifig \m bfi?^ and dieth tliereof m sei^, hh 
heir% pihaü liold the land against all the lawflil ehildren 
and their i^sues. 



IL Descenl of Unds is where a mnn that hath Und 

1 Tli* rat of thk tiitc k «aiUed in SJ^itae MS. 
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of inheritance dieth, not making any disposition of it, 
but Jeaveth it to go as tlie law appointeth : the law 
casteth it upon the heir. This is called a descent of 
land ; but whlch shall be heir to inherit the Jand, upon 
whom the descent is to alight, is the question. 

For which puq)ose the law of inheritance preferreth 
the child first before all others, and amongst children 
the male before the female, and amongst males the first 
bom : if there be no children, then brothers : if no 
brothers, then sisters : if neither brothers nor sisters, 
then uncles, and for lack of uncles, aunts : if none 
of them, then cousins in the nearest degree of con- 
sanguinity : — with these three rules of diversities. 
Firstly, that the eldest male shall solely inherit ; but 
if it come to females, then the females, being all equal 
in degree of nearness, shall inherit all together, and 
they are called parceners, and all they make but one 
heir. Secondly, that no brother or sister of the half- 
blood shall inherit to his brother or sister ; but a child 
shall to his parents. As for example, if a man have 
two wives, and by either wife a son ; the eldest son 
overliving the father is to be preferred to the inher- 
itance being fee-simple ; and if he enter and die with- 
out a child, the brother shall not be his heir, because 
he is of the half-blood to him, but the uncle of the 
eldest son or sister of the whole blood : but if the 
eldest brother had died in the life of the father, or had 
not entered after his father's death, then the youngest 
son should as heir to his father inherit the land his 
fiither had (although he were a child of the second 
wife), before any daughter of the first. Thirdly, that 
land purchased, either by such entry or conveyance, by 
the party himself that dieth is to be inherited, first, by 
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the heirs of bis father's side, and if lie liaTC none of 
that part, then by the beirs of bis mother^fl aide ; bot 
lands descended to him from bis fether or modier an 
to go to that side only from wbicb tfaey camei and 
never to the other side. 

These rules [of descent] before mentioned are to be 
understood of fee-simples, and [not of ] ^ cntailed lands. 
And these rules are restrained by some particular cus- 
toms of particular places : as namely, by a custom of 
Kent, that every male of equal degree of childbood, 
brotherhood, or kindred, shall inherit equally (as 
datighters shall, called parceners) ; and in many bor^ 
oughs of England the custom alloweth the youngest 
son to inherit, and so the youngest brother. The cus- 
tom of Kcnt is called gavelkind: the other in boroughs, 
is called Borough-English. 

And there is another note to be observed in fee- 
simple inheritance, and that is, that every heir having 
any fee-simple Jand or inheritance, by common law 
or custom of cither gavelkind or Borough-English, is 
chargeable so far as the vahie tlicreof extendeth, with 
the binding acts of the ancestors from whom the inher- 
itance descended. And these acts are called encum- 
brances ; and tlie reason of tliis charge is, Qui sentit 
commodum^ sentire debet et ineoinmodi(m aive 07ius. 

As for example, if a man do bind himself and his 
heirs in an Obligation, or do covenant by writing for 
him and his heirs, or do grant an annuity for him and 
his heirs, or do make a warranty of land, binding him 
and his heirs to Warrant : in all these cases the heir is 

^ Harl. MS. omits the words in braekets in both places. In truth, neitber 
reading of the passni^e ^:ive8 n voTy pood meaninf^. The rule« require mod- 
ificatioQ when applied to entails, but can hardly be said to bc totallv inap- 
plicable. 
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chargeablo after the death of Ins ancestor with this 
obIi<^tion, covenant, annuity, and warranty ; yct with 
these tliree cautions. First, that the party must by 
special nanie bind him and liis heii-s, or covenant, 
grant, or Warrant for l)im and bis beirs ; otbenvise the 
heir is not to be touched. Secondly, that some action 
innst be brought against tlie heir whilst the land or 
other inheritance resteth in hini unaliened away : for 
if the ancestor die, and the heir, lx»fbrc» any action 
brought against him upon those bonds, covenants, or 
warranties, do alien away the bind, then the heir is 
clean discharged of tlie bürden ; except the land were 
by fraud conveyed away of purpose to prevent the suit 
intended to be brouglit agjiinst him. Tliirdly, that no 
heir is to be charged farther than the value of the land 
descended unto him froni the same ancestor that made 
the instrument of charge ; and that land also not to 
be sold outright, but to be kept in extent, at a yearly 
value, until the debt or damage be n\n out. Yet nev- 
erthelcss if an heir that is sued upon such a debt of bis 
ancestor do not deal clearly with the court wheu he is 
sued ; that is, if he do not come in, and set down by 
way of confession the true quantity of bis inheritance 
descended, and submit himself therefore as the law re- 
quireth, then that heir that otberwise demeanetli him- 
self sliall be charged of liis own lands and goods, and 
of his money, for the deed of bis ancestor. As for 
example ; if a man bind himself and liis hcirs in an 
Obligation of one hundred pounds, and dieth, leaving 
but ten acres of land to his heir ; if his heir be sued 
upon the l)ond, and he cometh in, and denieth that he 
hath any lands by descent, and it is found against him 
by the verdict that he hath ten acres, this heir shall 
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now be chiirged bj liis false pl^ of hia owu hnät^ 
goods, ancl botly^ to paj^ the hnndred poandä, aJtboygh 
the ten acres be not. worth ten poiuids^ 




III. Property by e^beat in where tbe owner of ihc 
land dietb in possession willioiit rbild oT otlfor bt'ir ; 
there the land, for lack of heir, is said to escheat to the 
lord of whom it is holden. 

This lack of heir happeneth principally in two cases: 
the one where the land owner is a bastard ; the other 
where he is attainted of felony or treason. For neither 
can a bastard have an heir, except it be bis own child, 
nor a man attainted have any heir although it be bis 
own child. 

Upon attainder of treason the King is to have the 
land, although he be not the lord of whom it is holden, 
because it is a royal escheat. But for felony it is not 
so ; for there the King is not to have the escheat ex- 
cept the land be holden of bim : and yet, where the 
land is not holden of him, the King is to have the land 
for a year and a day next ensuing the judgment of 
attainder, with a liberty all that year to commit all 
manner of waste in houses, gardens, ponds, lands, and 
woods. 

In tbese escheats two things are especially to be ob- 
ser\ ed ; the first is the tenure of the lands, becanse 
that directeth the person to whom the escheat belong- 
eth, viz. the lord of whom the land is holden ; the 
other is the raanner of such attainder as draweth with 
it the escheat. 

Conceniing the tenure of lands, it is to be under- 
stood that all lands are holden of the crown, either 
mediately or immediately, and that the escheat appo^- 
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taineth to the imraediate lord, and not to tlie mediale. 
The reason why all land is holden of the crown, imme- 
diately or by mesne, is this : 

The Conqueror got, by right of conquest, all the land 
of the realm into his own hands, in demesne, taking 
from every man all estate, tenure, property, and liberty 
of or in the same, except religious and church lands, 
and the lands of Kent : and still as he gave any of it 
out of his own hand, he did reserve some retribution 
of rents, or Services, or both, to him and his heirs, 
which reservation is that which is called the tenure of 
the land. 

In which reservation of tenure he had four institu- 
tions, exceeding politic, and suitable to the State of a 
conqueror. 

First, seeing his people to be part Normans, brought 
by him, and part Saxons, found here, he beut himself 
to conjoin them in amity by marriages ; and for that 
purpose ordained, that if those of his nobles, knights, 
and gentlemen, to whom he gave great rewards of 
lands, should die, leaving their heir within age, a male 
within twenty-one, a female within fourteen years, and 
unmarried, then the King should have the bestowing 
of such heirs in marriage, in such family and to such 
persons as he should think meet ; which interest of 
marriage went still implied, and doth so at this day, in 
every tenure of land called knight-service. 

The second was, to the end his people should still be 
conserved in warlike exercises and able for his defence, 
when he gave any good portion of land that might 
make the party of ability and strength he withal re- 
served this Service, that the party and his heirs having 
this land should keep a horse of service continually, 
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3. If a man steal my goods or chattels, 
nie in jest, or borrow theni of me, or as trespasser i 
not felon take them away, and carry them to a market 
or fair, and there seil them ; tliis sale doth bar me tif 
the property of my goods : savin^ that, if it be a Ijorse, 
he must be ridden two hours in the open market or 
fiiir, between ten and five of the clock, and tnlhHl für in 
the toll book, and tlie seller iiiiist bnng one to avouch 
the sale known to the toll-book keeper, or eise the sale 
bindeth rae not. And for any o*her goodä, where the 
sale in market or fair shall bar tue true owner (betng 
not the seller) of bis property, it must be sale in a 
market or fair where usually things of that natiire are 
sold. As for example ; if a man steal a horse, and seil 
him in Smithfield, the true owner is barred by this 
sale ; but if he seil the horse in Cheapside, or Newgate 
market, or Westminster market, the true owner is not 
barred, beeause these markets are usoal for herbs,' 
flesh, fish, &c. and not for horses. So, whereas by the 
custom of London every shop there is a market aÜ the 
days of the week, saving Sandays and holidays ; yet if 
a piece of plate or jewel that is lost, or chain of gold or 
pearl that is stolen or borrowed, be sold in a draper's or 
scrivener's shop, or any other's but a goldsmith, this 
sale barreth not the true owner ; et sie in similibus, 

Yet by stealing of goods alone the thief getteth nc 
such property but that the owner may seize them agau 
wheresoever he findeth them, except they have bee 
sold in fair or market after they were stolen, ancj th? 
bona fide without fraud. 

But if the tliief be condemned of the felony, or o 
lawed for the same, or outlawed in any personal acti 

1 So in the two MSS. : omitted in tfae printed text 



calleti kiii^h:->rr- Vx: •, / -ry.' , '*>.;.•>. L> ji^ :v\:x';: i> U^ 
say tenure U y..--*' i ■ : ■*. a::.: -r ■.: Uir-^; :*.v- v-Iiu-f- 
est p.ir: t rhc i'-r?..::. :: :> oul'.^vl ^ tvV.ur^' .'< ••rt<:,^ 
or in «.-hict'. 

An-l it i> ai^-;' t.. K» notc-i. :i:;i: as ::::> ro!uuv in 
caj'it 1-y kni:;ht-?"-rv;c"c ^tn-.niÜy \v:i< ^i ^?vat s;itotv to 
the crown. >•:• als«."» thc C'on [uonT ir.stitiiuvl ^»rhor lou- 
ure< in K-*ipit' neoes-^iirv t'"r hi> >;;ito, A< iunuv»lv, lio 
gave flivers lanJs to bo lioKloii i»f liitu bv soiuo >pivirtl 
Service vAyniMl liis person, or bv Ivariiis: soino >|Hvi}il 
offici* in bis hou5e. or in tho fioKl. wliioh havo knioht- 
service and niore includoil in thoni ; aiul tbiso bo oalloil 
tenurcs bv grand sorjoanty. Also lio proviiloil, upon 
thü gift of lands, to have a rosorvation ot\*ontinu:il soi^ 
vice of ploughinj:^ bis land, n^juiiriu»; bis boiisos, park- 
pales, Castles, and tbe likc ; and sonietimes to bavr a 
yearly Provision of gloves, spiirs, bawks, horsos, Imunds, 
and tbe like ; whicli kind of reservat ions be ralled uNt» 
tennres in chief, or in rajutr^ of tbe Kintr: bnl tln'V nre 
not by knight-service ; Injcause they reipiire un prrsoniil 
Service, but only sucb tliings to be «Inne as tlu« Icnitnt 
may bire anotber to do, or jM'ovide Inr liis mont'v. And 
this tenure is called a tenure in ntfiitr by .sncai^e, lb(> 
wonl «öoa sign ifying tbe pbmgli. lloubi-il, in tliis liil- 
t€r tinie tbe Service of plonghing tli»' hirnl is lurned 
into money rent, and so <»f barv<*st wnrks ; {\ir tliiit tlie 
Kings do not kecp tbeir deinesne in tli«ir li;indM nm lliey 
were wont to do: yet wbat lands were tlr anfitfuti tin 
minii'O coronae well ajjpearetli in llie n'fordi «»1' tli«* 
Excliequer, called tbe Hook «»f Mo'ini^^day. An»! iIh* 
tenants bc now called ttmanls in anrienf d« hh- ii'-, and 
have niany iminuniti'-« and priviJ<-;/i'h at tjii.^ djiv lim» 
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in ancietit timei were gumnted to those tenants by thc 
crown ; the particulars whereof are too long to sei 
do\fTi. 

* These tenures in capite^ as well that by socage as 
tlie üther* bj kniglit-service, have this property ; that 
tlje teiiaiits caniiot allen tlieir lands without license 
of the King ; if they do, the Kiuii: is to have a fine Ibr 
the coatempt, and may seize the land and retain it un- 
til the fiiie be paid. And the reason uf this seeuietli 
to be, tbr that the King would have a liberty in the 
chnice of his tenant ; so that no man shonld presnme 
to enter into those lands and Iiold them^ for whk'h the 
King was to have those special services done hlm, 
without the King*s leave, 

This license and fine as it is now digested is easy 
and of conrse» There is an office called the Office öf 
Alienations ; where aiiy man mav have a license at a 
reasonable rate, that is, at the third part of one year's 
value of the land ; and if there be an alienation with- 
out license^ then in this office the party niaj Compound 
for his fine at one's yCAr's value of the land, tuoder- 
ately rated, 

A tenant in capiie by knight^service or gmnd ser* 
jeaiity was rei^lrained by an ancient Statute, that he 
tthould not give nor allen away more of his lands than 
that with the mst he might be able to do the serrice 
due to th(* King; but this is no%v out of use. 

Aiid lo this tenun.^ by knight-service in chief was 
incideut, that tlie King should have a sum of money, 
called aid, to be i-atiibty levietl amonirst all tbose tenants 



t Uli. ^lani^mph b «iinieted hy UtrU MS- It dtws mii stAüd wiU wi<k 
. . reut rMxitöiufi«, 
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proportionablv to tlieir lands, to makc bis eldost son a 
knight, or to marrv bis eldest daughter. 

And it is to bc noted, tliat all tboso tbat bold lands 
by tbe tenure of socago in atjiite^ altbough not by 
knight-servicc, cannot allen witbout liccnse ; and tbcy 
are to siie livory, and yniy primer seiisin, but not to bo 
in ward tur body or land. 

By exanii)le and resemblance of tbc King's policy in 
these institiitions of tenures, tbe great men and gontlc- 
men of tbe realm did tbc like as ncar as tbey conld ; as 
for exaniple, wben tbe King bad given to any of tbem 
two tbonsand acres of land, tbis party, purposing in 
tliis place to makc bis dwelling, or, as tbe old wortl is, 
bis mansion or bis manor bonse, (of maneo and tbence 
manmum^) did devise bow be migbt make bis land a 
comiK^tent babitation to su))ply bhn witb all nianner of 
necessaries ; and for tbat purpose, first, be wonld give 
of tbe uttermost parts of tbese two tbousand acres, 
one bundred or two bundrod acres, niore or less as be 
sbould tbink nieet, to some of bis own trusty servants, 
(witb soine reservation of rent,) to find a borse for 
war, and go witb bim wben be went witb tbe King to 
tbe wars, adding tbe vow of bomage, tbe oatb of l'ealty, 
wardsbip, marriage, and relief. Tbis relief is to pay 
five pounds for every knigbt's fee, or after tbat rate for 
more or less, at tbe cntrance of every lieir. Wbicb 
tenant so created and jjlaced was, and is to tbis <lay, 
called a tenant by knigbt-servire, not of bis own jkt- 
son, but of bis manors. Of tbe^e be migbt make as 
many as be wonld. 

Tben tbis lord woubl provide tbat tbe land wbicb be 
was to keep for bis own use sbould be plougln^d, anrl 
bis barvest brougbt bome, bis house repaired, or bis 
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Manors being in this sort at the first made, it grew 
üut of reason tliat tho lord of thc manor should hold a 
court; which is no more than to assemble liis tenants 
at times by him to be appointed ; in which court he 
has to be infurmcd, by oath of his tenants, of all such 
daties of rents, relicfs, wardships, coj)yholds, or the like, 
that had happcned unto him ; which information is 
calied a prescntnient ; and then his bailifF was to seize 
and disti-ain for those dutics, if they were denied or 
withholden. This court is calied a court baron : and 
herein a man may suc for any debt or trespass under 
forty Shillings value, and the freeholders are to judge 
of tlie cause upon the proofs produced on both sides. 
And therefore the freeholders of these manors, as inci- 
dent to tlieir tenure, do hold by suit of court ; which 
is, to come to the court, and there to judge between 
I^arty and party in these petty actions, and also to in- 
form the lord of duties of rents, and ser\ices unpaid to 
him from his tenants. 

By this discourse it is discemed who be the lords of 
lands such as, if the tenants die without heir or be at- 
tainted of felony, shall have tho land by escheat. 

Now, conceming what attainders shall give the es- 
cheat to the lord, it is to be noted, that it must be 
either by judgmcnt of death, pronounced in some court 
of rc»cord against the felon found guilty, by verdict or 
confession, of the felony ; or it must be by outlawry 
of him. 

This outlawry groweth in this sort : a man is in- 
dicted for felony, being not in hold, so as he cannot bc 
brought in person to his trial ; so as therefore y)rooess 
of capiaff Ls awarded to the shorift* to take him : who 
finding him not, returneth non eift iiiventits in balliva 
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fbr hia long tarryance, althoiigli lic be found not guilty 
of tlie fclony. But none is attaintcd to lose his lauds, 
but such as liave judgment of dcatli upon trial, by vcr- 
dict or their own confession, or eise tliat they Ikj by 
judgment of the coroners outlawed as before. 

Besidcs the.sc escheats of lands to the lords of whom 
they be holden for lack of heirs, and by attainder for 
felony, which only do hold place in fee-simple lands, 
there are also forfeiture of lands by attainder to the 
crown. As namely, if one that hath entailed lands 
commit treason, he forfeiteth his lands to the crown, by 
a Statute made 26 H. VIII. But if he connnit felony 
he forfeiteth only the profits of his lands for his life to 
the crown, but not to the lord. 

And if a man, having an astate for life only of him- 
seif or of another, commit treason or felony, the whole 
estate is forfeited to the crown ; but no escheat to the 
lord. 

But all copyhold of fee-simple or for life is forfeited 
to the lord and not to the crown ; and if it be entailed, 
the lord is to have it during the life of the oftender 
only, and then his heir is to have it. 

The custom of Kent is, that gavelkind land is not 
forfeited nor escli(»ated for felony ; for they have an old 
saying, " the father to the bough, and the son to the 
plough." 

If the husband was attainted, the wife was to lose 
her thirds in cases of felony and treason both ; yet she 
18 no offen<ler. But, at this day, it is holpcn by Statute 
law that she loseth them not for her husl):uurs felony. 

The relation of these forfeitures are these: First, that 
men attainted of felony or treason by verdict or con- 
fession do forfeit all the lands thev had at the time of 



406 



THK U8K Or TBS LAW* 



Üiö üffeiice eommittecl ; an4 the King or lord, wlikliio* 
of thetn halb the «ddieat €r larfeittix«, Aaü comt 



ever 



in 



Ullil 



tt^'tHil 



l all k 



stMiles, roQTejmtiGies^ or 



mcum- 



bmtioes done bv Ute offender mt any time dnce the of- 



feilet* doiie. And so is the kw miso clenr., if & 



be 



ftttzititti%l llir irvason by oiithwfY* Bnt apcm attnttider 
of felony by oiithiwry, U Imdi been mach qoestioB^d in 
law bouk^ wht'iht^r the lord^s title by escheal sbttO reftdi 
back to tlie time of the o^nce done« or ©oty uf the 
date or tt«st of the writ of em^mt fiir proeh uiM itigtt 
whi^reupon he U onlkwinl : howbdt^ at this dajr it ii 
niM üiM it ^hall PBach back to the ttme »if hia ß^rt, 
Bu: for gocxL«, cbattel?, an*l debfe» the EJngV title shmtl 
took no forthiT back tb*a to sock good» a» tlie par^ 
aLt»iiitud by verdict or eonfasma liad at Ae timt of düa 
Tt*rdtot ur conil^Ä^Jon givcn ur made, and in tmd^wnm 
ai d^ time of ihe date of tbe exigei^ as wdl In tn*^ 
^as as l'elütik^. Whei^tn it is also tOf hm fAmrved tfant, 
upon tbe party's tii*$t ap|>reiienaioit^ th« lüitg^s oSceii 
may R^ise all bis gooik and ckttti^k and p n e aerre tfaem 
tog^then diep«lldlllg mily so much om of ibem aa k& fit 
for sustenbirion nf ibe party in pri5«Mi, wttbciiit wa 



or 



,K,^...J 



^v m^ until con^-iction : and dieit tlw prof^ 
«fr: ^ tn tbe erown^ and not tefiMiKi. 

U IL* nmctl. that peraona ttiteinfcwl of Mob^ 

or **^ .u .^ no capaeity l4» taik% obteiii^or p mclaae , 

«B t^ tbit n§e of the Klügt mtil ther Im par- 

dutirii« iVnd ibe iiardon |rt%'eth not back the lafiili or 

gogd» foriHtiil withotit m spi-ciai potent of re^itntiofi ; 

wtii airh imtitit nf r^iticittioo üamiot pestore the UmmI 

it nn act cff {lorlianfiot. So ihai if a man haT« 

m\d thti% u attamted of fejogtr or tmaaoo mad 

1 14, and purcheaedi Imk» and tben hath an- 



THE USE OF THE LAW. 409 

othcr son, and dietli ; tlic son he liad bofore his pap- 
don, althougli hc l)c Ins eldest son and the patent 
have words of restitution of his lands, sliall not inherit 
this land, but his second son shall : and for the land 
he had before his pardon and is rostored, also the 
second son shall inherit it, and not the first ; because 
the blood betwixt him and tho fii*st is corrui)ted by tlie 
attainder and cannot be restoivd by patent alone, with- 
out act of parliament. And if a man have two sons, 
and the eldest is attainted in the lite of his father and 
dieth without issue, the father living, the second son 
shall inherit the father's lands ; but if the eldest son 
leave any issue, though he die in the life of his father, 
then neither the second son, nor the issue of the eldest, 
shall inherit the flither's lands, but the father there shall 
be aecounted to die without heir, and the land shall 
escheat ; and if the eldest son outlivc the fiither, then 
the land shall escheat whether the eldest son have issue 
or not, afterwanl or before, though he be pardoncd after 
the death of Ins father, 

IV. Properties of lands by conveyance are distril>- 
uted into divers estates, viz. for yi^ars, for life, in tail, 
and fee-simple. ' 

These estates are created by word, by writing, or by 
record. 

1. For estates of yeai-s, which are commonly called 
leases for years, they are thus inade where the owncr 
of the land agreeth with another by word of mouth, 
that this otluT shall hold and enjoy the land, or take 
the profits of it, for a tiine certain of years, nionths, or 
days, agreed between them ; and this is called a lease 
parol. Such a lease may also be niade by writing 
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a house, — if not, then to some part of the land, — 
and there cxpresseth, that he doth grant it to the taker, 
calied the lessee, for tcrm of liis life, and, in seisin 
thereof, he delivereth to him a turf, or twig, or ring 
of the door : and if the Icase bc by writing, then com- 
monly there is a note writteii on the back side of the 
lease with the witncsses' names. This cstate for life is 
not saleable by the slierifF for debt, but the land is to 
be extended at a yearly value to satisfy the debt. It is 
not forfeitable for outlawry, except in felony, nor by 
any of the means bcfore mentioned of leases for years, 
saving attainders for felony, treason, or preminiire; and 
then only to the crovvn, not to the lord by cscheat. 

And though a nobleman or other have liberty by 
Charter to have all felons' goods ; yet a tenant holding 
for term of life, being attain ted of felony, doth forfeit 
to the King, and not to this nobleman. 

If a man have an estate in lands for another man's 
life, and dieth ; this land cannot go to his hcir, nor to 
bis executors, but to the party tliat fii*st entercth ; and 
he is calied an occupant, as before in the former part of 
this discourse is declarcd. 

A lease for years or for life, may also be madc by 
fine of record, or bargain and sale, or covcnant to stand 
scised upon good consideration of marriage or blood : 
the reasons whereof are hereafter expressed. 

3. Entails of lands are created by a gift, with livery 
and seisin, to a man and the heirs of his body. The 
Word " body " (making the entail) may bc demon- 
strated or restrained to males or females, heirs of their 
two bodies, heirs of the body of his father or grand- 
father. 

Entails began by a Statute made in Edw. I.'s tirae ; 



